
IN THE ESHOWE MAGISTRATES COURT  

Case No: 

In the matter between: 

ANTHONY ROBIN BRINK                                     Applicant 

and 

BRIAN NAIR N.O.  

DEPUTY INFORMATION OFFICER,  

LEGAL AID SOUTH AFRICA                                 Respondent 

__________________________________________________________________ 

NOTICE OF MOTION 

_________________________________________________________________ 

TAKE NOTICE that the applicant intends applying to this court for the following 

orders: 

1. Declaring the respondent’s refusal on 13 February 2015 of the applicant’s 

requests for access to records on 17 November 2014, made under the 

Promotion of Access to Information Act 2 of 2000 (‘PAIA’), to have been 

unlawful and a violation of his fundamental right to information guaranteed 

by section 32 of the Constitution. 

2. Setting aside the respondent’s refusal of the applicant’s request. 

3. Directing the respondent within 20 days of this order to furnish the applicant 

with copies of all the records he requested, or, where they do not exist, to 

certify this on affidavit under section 23 of PAIA. 



4. Directing the respondent to pay the applicant’s costs de bonis propriis, if he 

opposes the application. 

TAKE NOTICE FURTHER that the affidavit of Anthony Robin Brink and the 

documents referred to in rule 3(3)(a) of the ‘Rules of Procedure for Application to 

Court in Terms of the Promotion of Access to Information Act 2 of 2000’, annexed 

hereto, will be used in support of this application. 

TAKE NOTICE FURTHER that the applicant has appointed The Cottage, 1 Boast 

Street, Eshowe, KwaZulu-Natal, as the address at which he will accept notice and 

service of all documents in these proceedings. 

TAKE NOTICE FURTHER that: 

(i) Notice of intention to oppose this application must be given within 15 days after 

receipt hereof and must contain an address within eight kilometres of the court to 

which the application is brought, where notice and service of documents will be 

accepted. 

(ii) Answering affidavits, if any, must be filed within 15 days after service of the 

notice of intention to oppose the application. 

(iii) In default of your complying with rule 3(5) of the Promotion of Access to 

Information Rules, the applicant may request the clerk of court to place the 

application before the court for an order in terms of section 82(b) of the Act. 

(iv) In default of your delivering a notice of intention to oppose, the matter will, 

without further notice, be placed on the roll for hearing after the expiry of the 

period mentioned in paragraph (i) above, on a date fixed by the clerk of court. 

  



Signed at Eshowe on 6 August 2015. 

 

Anthony Robin Brink 

Applicant 

 

TO: 

The Clerk of Court 

Eshowe Magistrate’s Court 

 

AND TO: 

Brian Nair 

Deputy Information Officer 

Legal Aid South Africa  

29 De Beer Street 

Braamfontein, Johannesburg  

Gauteng 

 

 

 

 

 

 

 

 

 

 

Notice of Motion as prescribed by the Promotion of Access to Information Rules, No. R. 965, promulgated on 9 October 2009 in the Government Gazette, No 32622. 
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NOTE: This Annexure A and all other annexures 
to the original supporting affidavit in the 
court file are all duly initialled.



FORM A

REQUEST FOR ACCESS TO RECORD OF PUBLIC BODY

(Section 18(1) of the Promotion of Access to Information Act, 2000 (Act No. 2 of 
2000))

[Regulation 2]

FOR DEPARTMENTAL USE

                                                  Reference number: 

Request received by (state rank, name and surname of information officer/deputy information 
officer) on (date) at (place).

Request fee (if any): R ....................................

Deposit (if any): R ...................................

Access fee: R ...................................

SIGNATURE OF INFORMATION OFFICER/DEPUTY INFORMATION OFFICER 

A. Particulars of public body

Legal Aid SA 

Brian Nair 
Deputy Information Officer, 
National Office 
29 De Beer Street 
Braamfontein 

B. Particulars of person requesting access to the record

(a) The particulars of the person who requests access to the record must be recorded below.

(b) Furnish an address and/or fax number in the Republic to which information must be sent.

(c) Proof of the capacity in which the request is made, if applicable, must be attached.
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Full names and surname         :  Anthony Robin Brink

Identity number                        :  590225 5116 081

Postal address                         :  1 Boast Street, Eshowe 3815, KwaZulu-Natal

Fax number                              :  086 672 0776

Telephone number                   :  035 474 0145

E-mail address                         :  arbrink@iafrica.com

Capacity in which request is made, when made on behalf of another person: 

N/A 

C. Particulars of person on whose behalf request is made

This section must be completed only if a request for information is made on behalf of another 
person.

Full names and surname :  N/A

Identity number   : N/A

D. Particulars of record

(a) Provide full particulars of the record to which access is requested, including the reference 
number if that is known to you, to enable the record to be located.

(b) If the provided space is inadequate please continue on a separate folio and attach it to this 
form. The requester must sign all the additional folios. 

1. Description of record or relevant part of the record:  

2. Reference number, if available: 

3. Any further particulars of record:  

See annexure 
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E. Fees

(a) A request for access to a record, other than a record containing personal information about 
yourself, will be processed only after a request fee has been paid.

(b) You will be notified of the amount required to be paid as the request fee.

(c) The fee payable for access to a record depends on the form in which access is required and 
the reasonable time required to search for and prepare a record.

(d) If you qualify for exemption of the payment of any fee, please state the reason therefor. 

Reason for exemption from payment of fees:  

N/A 

F. Form of access to record

If you are prevented by a disability to read, view or listen to the record in the form of access 
provided for in 1 to 4 hereunder, state your disability and indicate in which form the record is 
required.

Disability: N/A Form in which record is required: 

Mark the appropriate box with an "X".

NOTES:

(a) Your indication as to the required form of access depends on the form in which the record is 
available.

(b) Access in the form requested may be refused in certain circumstances. In such a case you will 
be informed if access will be granted in another form.

(c) The fee payable for access to the record, if any, will be determined partly by the form in which 
access is requested. 

1. If the record is in written or printed form -

X copy of record* inspection of record
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2. If record consists of visual images -

(this includes photographs, slides, video recordings, computer-generated images, sketches, etc.) 

view the images X copy of the images* transcription of the 
images*

3. If record consists of recorded words or information which can be 
reproduced in sound - 

listen to the soundtrack 
(audio cassette)

X transcription of soundtrack*

(written or printed document)

   

4. If record is held on computer or in an electronic or machine-readable 
form - 

printed copy of record* printed copy of 
information derived from 
the record*

X copy in computer 
readable form*

(on compact disc)

*If you requested a copy or transcription of a record (above), do you wish the 
copy or transcription to be posted to you? 

A postal fee is payable. 

YES  

Note that if the record is not available in the language you prefer, access may be granted in the 
language in which the record is available.

In which language would you prefer the record?     English
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G. Notice of decision regarding request for access

You will be notified in writing whether your request has been approved/denied. If you wish to be 
informed thereof in another manner, please specify the manner and provide the necessary 
particulars to enable compliance with your request.

How would you prefer to be informed of the decision regarding your request for access to the 
record?       By email

Signed at Eshowe on 17 November 2014 

SIGNATURE OF REQUESTER 
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Annexure to Form A 

Confidential information within the meaning of 34(1) of PAIA may be blacked out. 

1. The minutes kept by HRE Amanda Clark1 

,2 as alleged by 

witness NOE Brian Nair at the trial of case LC D529/11. 

2. The recommendations made by the selection panels of candidates (i) for the 

Bloemfontein, Cape Town, Johannesburg, Mahikeng, Port Elizabeth, and Pretoria 

Senior Litigator posts, (ii) for the Pietermaritzburg Senior Litigator post when it 

was first advertised, and (iii) for the Kimberly Senior Litigator post  if a 

recommendation was made  showing inter alia the names of (a) the shortlisted 

and interviewed candidates, (b) the recommended candidates, and (c) the 

members of the selection panels.  

3. In respect of the Bloemfontein, Cape Town, Johannesburg, Mahikeng, Port 

Elizabeth, and Pretoria Senior Litigator posts, the emails sent by the ROEs to Nair3 

(or by the RHRMs to Clark, forwarded to Nair) 

recommendations and the CVs of the recommended candidates, as well as the 

CVs of the other candidates who were shortlisted and interviewed by the 

selection panels but not recommended by them  in compliance with the 
4 to send all CVs, and 

not only those of the recommended candidates

interested to interview 5 

4. The email that KwaZulu-Natal ROE Vela Mdaka sent to Nair (or RHRM Baboo 

Brijlal sent 

recommendation of LASA attorney Ashok Kaloo for the Pietermaritzburg Senior 

                                                      
1 Record, page 372, line 23 to page 373, line 2. Clark] would assist in the writing up of whatever 
recommendations flow out of the [ second round interview ). 
2 Record, page 338, lines 8 9. 
3 Record, page 407, lines 11 14. 
bo  
4 Record, page 349, lines 7 15. specific requirement of the second panel was that all candidates who 

panellists could consider if there was anyone else [besides the recommended candidate] they would be 
interested to interview.  
5 Record, page 349, lines 10 17. 
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Litigator post6 and his CV, as well as the CVs of the other candidates who were 

shortlisted and interviewed by the selection panel for the post but not 

recommended by it, when it was first advertised.  

5. The email the Free State and North West ROE sent to Nair (or its RHRM sent to 

of a 

candidate for the Kimberly Senior Litigator post  if a recommendation was made 

 and his/her CV, as well as the CVs of the other candidates who were shortlisted 

and interviewed by the selection panel for the post but not recommended by it.  

6. In respect of the Bloemfontein, Cape Town, Johannesburg, Mahikeng, Port 

Elizabeth, and Pretoria Senior Litigator posts, five7 members 

of the second round  panel, forwarding the Senior Litigator 

candidate recommendations in each case and the CVs of all candidates who were 

shortlisted and interviewed by the selection panels, including the CVs of those 

candidates who were not recommended,8 in which emails Nair asked the five 

 to advise him as to who they would like to 
9 and interview .10 (As to the identities of the alleged five members of the so-

called second round interview panel, see the Appendix hereto, paragraph [96].) 

                                                      
6 Record, page 410, lines 15 21. 
7 Record, page 409, line 11. 
8 Record, page 407, lines 13 17. [the email with recommendation and CVs attached] to 
the panellists to advise who they would like to see (indistinct) the recommended candidate. Therefore, all four 
[CVs] would have been sent to the panellists and everyone would have the opportunity to see who they would 

 
Record, page 409, lines 24 5 to page 410, lines 1 2. 
candidates.   
Record, page 408, line 25 to page 409, lines 1 2. The panellists can look at all people who were interviewed at 
the first round and they can  
Page 409, lines 10 11.   
Record page 409, lines 16 20. , Ja --- Yes.     [Through] correspondence --- Yes.     Okay, so by email 
that is done ---  
Record, page 349, lines 21 3. in deciding who will be in [the] interview for the second round, we look at all 

rst round panellist[s] 
interviewed  
Record, page 450, lines 7 10. 

 
Record, page 350, lines 10 11. The second round interview panel] is free to make the decision it wants to 

 
9 Record, page 409, lines 10 se who you would 

 
10 Record, page 349, lines 7 15. specific requirement of the second panel was that all candidates who 
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7. In respect of the Pietermaritzburg Senior Litigator post when it was first 

the CVs of those candidates who were not recommended, in which emails Nair 

would like to see  and interview. 

8.  five members 

 

if one was made  of the recommended candidate and his CV, and the CVs of 

those candidates who were not recommended, in which emails Nair asked the 

five members of would 

like to interview. 

9. In respect of the Bloemfontein, Cape Town, Johannesburg, Mahikeng, Port 

Elizabeth, and Pretoria Senior Litigator posts, the records of 

panel  responses 

candidate(s) they wished to see and interview, notifying him as to whom they 

wished to see and interview, including candidates who had been shortlisted and 

interviewed by selection panels but not recommended by them.11 

10. In respect of the Pietermaritzburg Senior Litigator post when it was first 

enquiries as to which Senior Litigator candidate(s) they to see  and 

interview besides attorney Kaloo, notifying him as to whom they 

interview , including candidates who had been shortlisted and 

interviewed by the selection panel but not recommended by it. 

11. In respect of the Kimberly Senior Litigator post when it was first advertised, the 

which Senior Litigator candidate(s) they 

besides the recommended candidate  if a recommendation was made  

notifying him as to whom they , including 

                                                                                                                                                                     
panellists could consider if there was anyone else [besides the recommended candidate] they would be 
interested to interview.   
11 Record, page 410, lines 10 12. 
The [second round interview] panel, has in the past, requ   
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candidates who had been shortlisted and interviewed by the selection panel but 

not recommended by it. 

12. In respect of the Bloemfontein, Cape Town, Johannesburg, Mahikeng, Port 

Elizabeth, and Pretoria Senior Litigator posts; the Kimberly Senior Litigator post  

if a recommendation was made; and the Pietermaritzburg Senior Litigator post 

when it was first advertised, the records of the invitations to attend 

sent to Senior Litigator candidates recommended by the 

selection panels, and the invitations to attend second round  interviews also sent 

to any candidates who had been shortlisted and interviewed by the selection 

panels but not recommended by them

interview  

them too. 

13. The minutes12 of the meetings of the interview  

[appointment as] ,13 at which (i) the current six incumbent Senior 

Litigators at Bloemfontein, Cape Town, Johannesburg, Mahikeng, Port Elizabeth, 

and Pretoria were chosen; (ii) LASA attorney Ashok Kaloo was rejected, and (iii) 

one other person [besides Kaloo] that was recommended as possible, as possibly 

appointable we did not like 14 him/her. 

14. The record of Mlambo JP

-

response to the original statement of claim in case LC D529/11.15 (As to the basic 

illegality of this scheme, including the illegal involvement of non-executive Board 

chairperson Mlambo JP, see the Appendix hereto, paragraphs [90] et seq.) 

  

                                                      
12 Record, page 372, line 23 to page 373, line 2: [HRE Clark] would assist in the writing up of whatever 

 
13 Record: Page 366, lines 14 21. 
14 Record, page 410, lines 21 4. 
15 P -child of the 
Chairperson together with the executive management after it was realised that most of the senior 
practitioners who were recruited without having undergone a second interview were lacking experience in 
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APPENDIX:  

[90] o undergo 
16 

before he could be appointed, the applicant referred in his evidence to the operative 

g 

reference under the Recruitment code were to interview all short-listed candidates17 

and to make a recommendation, and once it had 

candidate for app 18 

members of the panel and the line executive before being sent to the HRE/COO/CEO/ 

delegated for approval, appointment recommendations will be approve in line with 

the approval framework [sic: 19 Section 8.2.2 (b) of the 

Approval Framework20 21 

22 

23 

  

[91] 

luded from 
24 as they see fit, and, as the respondent 

25 

recru

and procedure aims at ensuring that appropriate recruitment procedures are 

                                                      
16 Pleadings bundle, amended response, page 21, paragraph 4.4. 
17 Bundle, pages 230 1, paragraphs 1.2.2.1 2.  
18 Bundle, page 233, section 1.2.3.4. 
19  
20 Bundle addendum, page 1036. 
21 Bundle addendum, page 1034. 
22 Bundle addendum, page 1036, and bundle addendum, page 1002, paragraph 16. 
23 Bundle addendum, pages 1034 and 1036. 
24 Bundle, page 214, paragraph V2. 
25 Pleadings bundle, amended response, page 21, paragraph 4.3. 
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followed, in line with statutory legislation and business practices26 

procedure provides the Legal Aid Board with clear guidelines to be followed when a 
27 

depart from it and make up new recruitment policy and procedure as and when they 

feel like it. 

[92] In his PAIA section 23 affidavit of 8 April 2011, Nair stated that 28 he 

as 

Officer and the Human Resources Executive agreed that the process of recruitment 

for Senior Litigators will include a second round of interviews. This decision was taken 

verbally29 

panel.30 

Chairperson together 31 But when several months 

later on 29 November 2008 the Board reconsidered and resolved to amend its 

Recruitment code, 

ator candidate, duly selected and recommended 

32 33 and accordingly in amending its 

Recruitment code the Board did not consider and resolve to include any such novel 

 34 still in force.35 

[93] Recruitment code36 
37 38 and by 

39 to join them; and the respondent finally 

conceded this, with Nair confirming on affidavit:40 

two-stage interview 

                                                      
26 Bundle, page 228, section 1.1.2. 
27 Bundle, page 228, section 1.1.3. 
28 Bundle, pages 379 80, paragraph 8. 
29 Ibid. 
30 Bundle, page 380, paragraph 10. 
31 Pleadings bundle, original response, page 143, paragraph 8. 
32 Bundle, page 380, paragraph 9. 
33 Bundle, page 380, paragraph 10. 
34 Bundle, page 228, footer. 
35 Bundle, pages 228 34; bundle addendum, pages 717 8. 
36 Ibid. 
37 Bundle, page 379, paragraph 8. 
38 Bundle, page 380, paragraph 9. 
39 Bundle, page 380, paragraph 10. 
40 3.  
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41 Before making this true concession, the respondent had 

meretriciously alleged to this court in its original response that the Recruitment code 

viewing 

methods. On the contrary, clause 1.2.3.5 (page 233 of the Bundle) indicates that 

there are other possible methods that may still be utilised to complement the 
42 In fact, looked up, clause 1.2.3.5 

pr
43 

[94] The applicant contended that notwithstanding his preeminent legal acumen as a 

senior judge, Board chairperson Mlambo JP has no legal authority as a non-executive 

director44 of the respondent to involve himself in such operational processes as staff 

vacant posts, 

45 most suitable candidate for 

hould be appointed or not. The applicant 

contended with reference to the Approval Framework that Mlambo JP has no 

approval power in regard to the appointment of Senior Litigators duly selected and 

recommended for appointment by duly constituted selection panels, and that his 

authority to approve or disapprove appointment recommendations is limited to the 

appointment of the CEO and the NOE46  his approval authority here shared with the 

rest of the Board, and not exercised on his own or in committee with any 

management executives. According to the King III principles of corporate 

governance47 which the respondent claims to observe,48 

between the board -length 

                                                      
41  81, paragraph 8. 
42 Pleadings bundle, original response, page 176, paragraph 53.3. 
43 Bundle, page 233. 
44 Bundle addendum, page 748. 
45 Bundle, page 233, section 1.2.3.4. 
46 Bundle, page 372, section 8.2.1. 
47 Bundle addendum, pages 749 51. 
48 Bundle addendum, page 751. 
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49 with them, not to re-interview and approve or reject candidates duly 

recommended by selection panels. 

[95] -executive directors 

such as chairperson Mlambo JP, Nair confirmed50 

51 

of the Respo
52 

with at the re 53 
54 

involved in the management of Legal Aid SA. The exception being, of course the 

recruitment of senior liti 55 

non-

and management decisions as Senior Litigator recruitment. 

[96] 
second stage comprises an interview process by a national office panel, including the 

Chairperson of the Board, National Operations Executive (NOE), Legal Development 
56 and the 

process was to be conducted by a panel including the Chairperson, the National 

Operations Executive, the Legal Development Executive, the Human Resource 
57  

[97] Besides her formal responsibility stipulated by Note 17 of the Approval 

                                                      
49 Bundle, page 751. 
50 3. 
51 Bundle, page 364, paragraph 6. 
52 Pleadings bundle, original response, page 155, paragraph 37.8. 
53 Pre-trial conference bundle, answer to agenda, page 62, paragraph 74.2.  
54 110, paragraph 93.4. 
55  
56 Bundle, page 103, paragraph 6.4. 
57 Pleadings bundle, original response, page 143, paragraph 6. 
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58 the Approval Framework does not vest Clark with any authority to 

vet and approve or r

enior Litigator, 

qualifications and experience. Nor under the Approval Framework does LDE 

Hundermark have any such authority either. Nor does COO Makokoane  as 

Vedalankar pointed out to the applicant,59 Note 31 of the Approval Framework 

rs relating 
60 Nor, as said, does 

chairperson Mlambo JP. Under the Approval Framework, NOE Nair does indeed have 

r 

Litigator candidate  

not after interviewing him again. This is because, lacking any legal qualifications, Nair 

is not professionally competent to interview and thereupon assess and vet an 

appointment recommendation of a senior legal professional for a Senior Litigator 

professionals. For the same reason HRE Clark and COO Makokoane are not 

professionally competent to reas

experience and expertise either. 

[98] 

unauthorised and unlawful second interview scheme, such language is legally 

incompetent, pro non scripto, and severable. After interrogating the professional 

qualifications and experience of the several shortlisted candidates at their interviews, 

the selection panel duly identified the applicant and Mngadi for the Pietermaritzburg 

and Durban Senior Litigator posts respectively, in accordance with its prescribed 

terms of reference under the Recruitment code. The Recruitment code and Approval 

Framework thereafter required Nair and Vedalankar to exercise their discretion as 

executing authorities as to whether or not to approve the recommendation upon a 

consideration of the papers. 

  

                                                      
58 Bundle addendum, page 1040. 
59 Bundle, page 213, paragraph V1. 
60 Ibid. 
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PROMOTION OF ACCESS TO INFORMATION ACT 2 OF 2000 
90 Offences 
(1) A person who with intent to deny a right of access in terms of this Act- 
(a) destroys, damages or alters a record; 
(b) conceals a record; or 
(c) falsifies a record or makes a false record, 
commits an offence and is liable on conviction to a fine or to imprisonment for a 
period not exceeding two years.  

23 Records that cannot be found or do not exist 
(1) If- 
(a) all reasonable steps have been taken to find a record requested; and 
(b) there are reasonable grounds for believing that the record- 

annot be found; or 
(ii) does not exist, 
the information officer of a public body must, by way of affidavit or affirmation, 
notify the requester that it is not possible to give access to that record. 
(2) The affidavit or affirmation referred to in subsection (1) must give a full account 
of all steps taken to find the record in question or to determine whether the record 
exists, as the case may be, including all communications with every person who 
conducted the search on behalf of the information officer. 

25 Decision on request and notice thereof 
(1) Except if the provisions regarding third party notification and intervention 
contemplated in Chapter 5 of this Part apply, the information officer to whom the 
request is made or transferred, must, as soon as reasonably possible, but in any event 
within 30 days, after the request is received- 
(a) decide in accordance with this Act whether to grant the request; and 
(b) notify the requester of the decision and, if the requester stated, as contemplated in 
section 18 (2) (e), that he or she wishes to be informed of the decision in any other 
manner, inform him or her in that manner if it is reasonably possible. 

INTERPRETATION ACT 33 OF 1957 
4 Reckoning of number of days 
When any particular number of days is prescribed for the doing of any act, or for any 
other purpose, the same shall be reckoned exclusively of the first and inclusively of 
the last day, unless the last day happens to fall on a Sunday or on any public holiday, 
in which case the time shall be reckoned exclusively of the first day and exclusively 
also of every such Sunday or public holiday. 
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1 Boast Road 

Eshowe 3815 

17 November 2014 

Brian Nair 

Deputy Information Officer, 

Legal Aid South Africa 

29 De Beer Street 

Braamfontein 

Per email: briann@legal-aid.co.za 

Mr Nair 

PAIA REQUEST  

Herewith a PAIA request for your personal attention and action. 

Although my purpose is irrelevant under section 11(3), you’ll see it’s directed at 

categorically exposing your several perjuries at the trial of my unfair discrimination 

claim last year about the functioning of your so-called ‘second round’ interview 

scheme for the recruitment and appointment of Senior Litigators, and, you said, 

some Regional Operations Executives too. (An excerpt from my heads of argument 

addressing your obvious lies about this is annexed.) 

If you have in mind to illegally refuse any of my requests again, as you’ve done 

before, thereby precipitating an immediate application to court to compel your 

compliance with the Act, adding to my three others already pending against other 

LASA information and deputy information officers, I suggest you consult the SAHRC’s 

PAIA Unit for advice before doing so; because despite the special remedial training 

it’s given your Corporate Services lawyers in how PAIA works, including on the 

operation of section 7, they remain as clueless about it as the useless junior advocate 

they’ve been briefing since 2010 to advise them to repeatedly violate my 

fundamental right to information entrenched by section 32 of the Constitution by 

refusing my several previous PAIA requests, with the corrupt intention of concealing 

inter alia the documentary evidence refuting the lying budgetary insufficiency excuse 

I was fed for the abortion of my appointment to LASA’s top professional post in 

KwaZulu-Natal the year before.  

Since ‘perjury is a very serious crime’ (R v Samuels 1930 CPD 67 at 71), you’ll 

appreciate that section 45, barring manifestly pointless and unreasonably 

time-consuming record requests, isn’t available to you to avoid complying with this 
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request, because, as said, my serious purpose in making it is to extract from you the 

unequivocal hard documentary evidence of your very serious crimes of perjury to 

defeat the ends of justice, and, for your successful future prosecution, to plug the 

greasy drain hole you repeatedly slithered down at trial in blaming your attorneys for 

their alleged mistakes in the pleadings and interlocutory affidavits whenever I 

showed your evidence was contradicted by LASA’s pleaded and sworn case:  

Under PAIA I’m requiring you as deputy information officer to produce records 

vouching the obviously false claims you made under oath in court about your 

so-called ‘second round’ interview scheme you conducted as National Operations 

Executive; and your section 23 affidavit confirming that many of the records I’ve 

specified don’t exist will clinch my perjury charges against you, for referral to the 

Board, to the Public Service Commission, and to the Director of Public Prosecutions, 

supported by a finely particularised draft indictment cataloguing and demonstrating 

these and all your other many perjuries in the case.  

The Labour Court/Appeal Court will naturally also be told. 

As the author of the lies under oath in question, you’re best placed to refute them for 

these high authorities. 

In view of the post office strike, a cheque by post isn’t likely to reach you any time 

soon, so if you email LASA’s bank account details to arbrink@iafrica.com I’ll pay the 

PAIA request fee by EFT.  

‘It’s the perjury that gets them in the end. Not so much as the deed itself, but the 

lying about it afterwards.’ – The District Attorney in The Walker, a feature film by Paul 

Schrader. 

 
ADV A R BRINK  

Cc: 

Nokwanda Molefe, PAIA Unit, South African Human Rights Commission 

Sinthia Reddy, Public Protector investigator (ref: 7/2-040815/12) 

Adv Richard Sizani, Deputy and Acting Chairperson, Public Service Commission 

Lesleigh Timothy, LASA Board Secretary 

Patrick Hundermark, LASA Chief Legal Executive 

And other parties.  
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ANNEXURE: HEADS OF ARGUMENT EXCERPT  

(My heads of argument were drawn without sight of the trial record at the time. I precisely 

quote Nair’s recorded evidence, however, in my Form A PAIA request annexure.) 

[146] Nair’s new claim in court that there was nothing for him to sign, and that he did not 

have to approve the recommendation, is contradicted by Vedalankar’s statement to the 

applicant in her January 2011 letter: ‘the 2nd round was never approved by NOE thus was 

never proceeded with’,1 and it is repeatedly contradicted by the respondent’s pleadings and 

affidavits. In its original response the respondent stated: ‘The Regional Selection Panel’s 

recommendation for a second round of interviews was never approved and accordingly, the 

process ended at the regional level.2 … The Regional selection committee signs the 

recommendation and send[s] to NOE for his approval. Thereafter it will be sent to the HRE 

who prepares the second panel of interviews.3 … the line executive responsible herein – Mr 

Brian Nair who is the NOE – did not sign the said recommendation thus rendering the said 

recommendation ineffective.’4 The respondent ‘Agreed’5 this as an admitted fact in its 

answer to the applicant’s agenda6 for the pre-trial conference in October 2011, and averred 

in the same pleading: ‘The KZN Regional Panel’s recommendation had to be approved and 

by the time when the Applicant and Mr Brijlal conversed, such recommendation had not 

been approved.’7 Mtati insisted in an affidavit on 16 January 2013 that Nair’s ‘signature is a 

necessary jurisdictional fact before the second round interviews could take place.8 … I repeat 

that without Nair’s signature the recommendation for the second round of interviews was 

ineffectual.’9 And in his confirmatory affidavit, Nair agreed,10 contradicting his evidence in 

court. 

[147] The obvious reason Nair lied to court in claiming he did not have to consider the 

recommendation and record his approval by signing it before the second interviews could 

take place was to fake a justification to support his allegation that he did not read the 

recommendation and the applicant’s CV until a year after receiving them, by pretending he 

did not need to, so could not possibly have silently rejected the applicant on political 

grounds. 

[148] Nair’s claim that he did not have to record his approval or rejection of the candidates 

recommended for second round interviews, because all candidates interviewed by the 

selection panel would be interviewed by the national panel again, including those eliminated 

                                                      
1
 Bundle, page 215, paragraph V7. 

2
 Pleadings bundle, original response, page 158, paragraph 40.6. 

3
 Pleadings bundle, original response, page 158, paragraph 40.7. 

4
 Pleadings bundle, original response, page 154, paragraph 36.7. 

5
 Pre-trial conference bundle, answer to agenda, page 50, paragraph 11.1. 

6
 Pre-trial conference bundle, answer to agenda, page 10, paragraph 10. 

7
 Pre-trial conference bundle, answer to agenda, page 51, paragraph 15.2. 

8
 Application to subpoena Mlambo JP, Mtati’s answering affidavit, page 100, paragraph 68.2 

9
 Application to subpoena Mlambo JP, Mtati’s answering affidavit, page 101, paragraph 71. 

10
 Application to subpoena Mlambo JP, Nair’s confirmatory affidavit, pages 122–3. 
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by the selection panel, had only to be stated to be rejected. Not only is it false on its face, it 

is repeatedly contradicted by the respondent’s correspondence, pleadings and affidavits, 

including by Nair. In her email to the applicant of 30 April 2010 Clark claimed: ‘At this stage it 

is not even clear which applicants will be considered in the second round’.11 (It was perfectly 

clear.)12 Nair swore in his PAIA section 23 affidavit on 8 April 2011: ‘The second interview 

panel would consider all candidates recommended from the first round of interviews to the 

second rounds of interviews.’13 The respondent alleged in its answer to the applicant’s 

agenda for the October 2011 pre-trial conference: ‘The two persons referred to herein were 

eliminated early in the selection process and were not recommended for the second round 

of interviews. Accordingly, they were not entitled to any information that pertains to the 

second round of interviews.’14 In his affidavit in February 2012 Mtati wrote of ‘those 

applicants that made it to the second round of interviews’,15 clearly implying, correctly, 

obviously, that those applicants eliminated by the selection panel would not be interviewed 

again. In his affidavit in January 2013, Mtati recorded: ‘Nair did not pass the fact that he did 

not approve the second round of interviews arising from the KZN interviews to Ms Clark’.16 

In his confirmatory affidavit Nair agreed.17 The amended response alleged consistently that 

‘the selection panel had to identify candidates who had to undergo a second round of 

interviews.’18 Nair’s opposite claim in court, contradicting evidence he had previously given 

in two affidavits, was a transparent lie. 

[149] Re-interviewing the candidates who had been rejected as unsuitable by the duly 

constituted selection panel with a view to appointing one of them in place of the 

recommended candidate, was manifestly irregular and unlawful. It follows that the probable 

reason Brijal received special ‘instructions … telephonically’19 to send over all interviewed 

shortlisted candidates’ CVs, ‘including those who had neither been shortlisted nor 

recommended for a second round of interviews’,20 is because this was manifestly irregular, 

and Nair intended interviewing a rejected candidate for appointment instead of the 

recommended applicant, having heard of his problematic selection. Indeed, as Clark put it to 

the applicant, dishonestly contradicting the selection panel’s clear recommendations of him 

and Mngadi for the Pietermaritzburg and Durban posts: ‘it is not even clear which applicants 

will be considered in the second round’.21 

                                                      
11

 Pre-trial conference bundle, answer to agenda, page 54, paragraph 26.1. 
12

 Bundle, pages 244–8. 
13

 Bundle, page 380, paragraph 11. 
14

 Pre-trial conference bundle, answer to agenda, page 55, paragraph 34.2. 
15

 Application to compel, Mtati’s answering affidavit, Volume 2A, page 4, paragraph 14. 
16

 Application to subpoena Mlambo JP, Mtati’s answering affidavit, page 101, paragraph 69.3. 
17

 Application to subpoena Mlambo JP, Nair’s confirmatory affidavit, pages 122–3. 
18

 Pleadings bundle, amended response, page 21, paragraph 4.6. 
19

 Bundle addendum, page 987, Part 2, document 11, paragraph 27. 
20

 Pleadings bundle, amended response, page23, paragraph 10.3. 
21

 Pre-trial conference bundle, answer to agenda, page 54, paragraph 26.1. 
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Anthony Brink

From: Anthony Brink [arbrink@iafrica.com]
Sent: 11 December 2014 05:22 PM
To: 'Solly Sekgota'
Cc: 'Thembile Mtati'; 'Akhona Nobetsu'
Subject: RE: Notification in terms of section 26 of Promotion of Access to Information Act 2 of 

2000

Dear Solly 
Noted, and no problem. 
Cheers 
Anthony 
 
 

From: Solly Sekgota [mailto:SollyS@legal-aid.co.za]  
Sent: 11 December 2014 04:05 PM 
To: Anthony Brink 
Cc: Thembile Mtati; Akhona Nobetsu 
Subject: Notification in terms of section 26 of Promotion of Access to Information Act 2 of 2000 
Importance: High 
 
Good Day Mr Brink, 
 
Please find the letter which is self-explanatory. 
Yours Sincerely, 
 
 
Mr Solly Sekgota 
Legal Aid South Africa 
 

 
This email is considered a business record and is therefore property of Legal Aid South Africa. This email, and any 
files transmitted with it are confidential and are intended solely for the use of the individual or entity to whom they are 
addressed. This communication represents the originator's personal views and opinions, which do not necessarily 
reflect those of Legal Aid South Africa. If you are not the original recipient or the person responsible for delivering the 
email to the intended recipient, be advised that you have this email in error, and that any use, dissemination, 
forwarding, printing, or copying of this email is strictly prohibited. If you received this email in error, please 
immediately notify postmaster@legal-aid.co.za 
Thank You. 
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APPENDIX 

Note: My records request addressed to Nair comprised fourteen items, and these are 

treated in the following centrally numbered parts:  

he records 

sworn confirmation under section 23 in any case the records   

 records  to them, which 

for clarity  italics.  

demonstrates 

refusals and the irrelevance of the sections of PAIA he relies on, as well as his other 

justifications not referenced to the Act.  

1. 

(a) Request: The minutes kept by HRE Amanda Clark1 

 2 

witness NOE Brian Nair at the trial of case LC D529/11. 

(b) Refusal: This request cannot be acceded to in terms of section 7 as it relates to the 
evidence in the matter pending before Court. 

(c) Rebuttal: Section 11(1) provides: 

11 Right of access to records of public bodies 

(1) A requester must be given access to a record of a public body if  

(a) that requester complies with all the procedural requirements in this  

.Act relating to a request for access to that record; and 

(b) access to that record is not refused in terms of any ground for refusal 

.contemplated in Chapter 4 of this Part. 

-  

ion based on section 7 for refusing these 

records is accordingly incompetent and unlawful.  

Section 7 does  afford an information officer a ground for refusing a record. It 

ordinarily bars a litigant from adducing in evidence a record obtained via PAIA after 

                                                      
1 Record, page 372, line 23 to page 373, line 2. Clark] would assist in the writing up of whatever 
recommendations flow out of the [ second round interview ). 
2 Record, page 338, lines 8 9. 

J



the commencement of the case, but the rule is not absolute and section 7(2) gives 

the trial court a discretion to admit such a record. 

Not being founded on any grounds allowed by Chapter 4, the fact that a request in 

some manner relates to the evidence in the matter pending before Court

justification for refusing a request.  

Judgment had been delivered when I made the request, so the case was already 

over, and  

2. 

(a) Request: The recommendations made by the selection panels of candidates (i) for 

the Bloemfontein, Cape Town, Johannesburg, Mahikeng, Port Elizabeth, and Pretoria 

Senior Litigator posts, (ii) for the Pietermaritzburg Senior Litigator post when it was 

first advertised, and (iii) for the Kimberly Senior Litigator post  if a recommendation 

was made  showing inter alia the names of (a) the shortlisted and interviewed 

candidates, (b) the recommended candidates, and (c) the members of the selection 

panels. 

(b) Refusal: This request cannot be acceded to in terms of section 7 as it relates to the 
evidence in the matter pending before Court. 

(c) Rebuttal: This repeated incompetent and unlawful justification is rebutted above. 

3. 

(a) Request: In respect of the Bloemfontein, Cape Town, Johannesburg, Mahikeng, Port 

Elizabeth, and Pretoria Senior Litigator posts, the emails sent by the ROEs to Nair3 (or 

recommendations and the CVs of the recommended candidates, as well as the CVs 

of the other candidates who were shortlisted and interviewed by the selection 

panels but not recommended by them  
4 to send all CVs, and not only 

those of the recommended candidates, 

                                                      
3 Record, page 407, lines 11 14. been in my 
bo  
4 Record, page 349, lines 7 15. specific requirement of the second panel was that all candidates who 

panellists could consider if there was anyone else [besides the recommended candidate] they would be 
interested to interview.  

J



5 

(b) Refusal: This information relates to third parties and falls within the ambit of section 
37 read with section 47 and 48 of the Act. 

(c) Rebuttal: Subsection 1(b) of section 37 in Chapter 4, 

certain confidential information, and protection of certain other confidential 

 allows that - ... 

(b) may refuse a request for access to a record of the body if the record consists 

.of information that was supplied in confidence by a third party  

(i) the disclosure of which could reasonably be expected to prejudice the  

future supply of similar information, or information from the same 

source; and 

(ii) if it is in the public interest that similar information, or information from  

the same source, should continue to be supplied. 

 

Section 37 manifestly has no application to the records requested under this item, and 

Nair has obviously grabbed at the wrong section.  

If he possibly meant to grab at subsection 1 of section 34 instead, Mandatory protection 

of privacy of third party who is natural person the information 

officer of a public body must refuse a request for access to a record of the body if its 

disclosure would involve the unreasonable disclosure of personal information about a 

, he  failed to show that the mere covering emails in question contain any 

. 

Nair purports to fortify his refusal under section 37 by suggesting  

section 47 and 48 of the Act  

Section 47, imposes a duty on an information officer to notify an 

affected third party contemplated in sections 34 and 37. Section 48, 

the release of a record containing their  information

 Since section 37 is irrelevant (and section 34 too), sections 47 and 48 are 

equally so. 

                                                      
5 Record, page 349, lines 10 17. 
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ambit of section 34  . Not having 

any interest in such, I headed my annexure w  

I  

4. 
 
(a) Request: The email that KwaZulu-Natal ROE Vela Mdaka sent to Nair (or RHRM 

recommendation of LASA attorney Ashok Kaloo for the Pietermaritzburg Senior 

Litigator post6 and his CV, as well as the CVs of the other candidates who were 

shortlisted and interviewed by the selection panel for the post but not 

recommended by it, when it was first advertised.  

(b) Refusal: This record was requested during the discovery process in the trial court for 
which the matter is still pending. Therefore it is excluded in terms of section 7 of the 
Act. 

(c) Rebuttal: n truth and in fact the email record in 

question was not requested during the discovery process in the trial court

not among the records I specified for discovery in my agenda for the pre-trial 

conference in October 2011; in my application to compel discovery in January 2012; 

in my agenda for the first pre-trial conference at court under judicial supervision in 

January 2013 to compel LASA to discover; and in my agenda for the second pre-trial 

conference at court under judicial supervision in June 2013 to the same end. (All this 

refusal to discover documents I needed for trial, with the corrupt intention of 

hindering me in proving my claim, which is to say with the intention of obstructing 

and defeating the ends of justice. In the result this criminal object was achieved by 

 at trial.)  

Not being a ground provided for by Chapter 4, the fact that a record was requested 

during the discovery proce , but was not furnished therein, is anyway not a ground 

for refusing a request for it later made again under PAIA. 

When I made the request, the trial was already over, and was no  

 

                                                      
6 Record, page 410, lines 15 21. 
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5. 

(a) Request: The email the Free State and North West ROE sent to Nair (or its RHRM 

candidate for the Kimberly Senior Litigator post  if a recommendation was made  

and his/her CV, as well as the CVs of the other candidates who were shortlisted and 

interviewed by the selection panel for the post but not recommended by it.  

(b) Refusal: This request relates to the evidence and the records already before court, 
which matter is still pending. Therefore it is excluded in terms of section 7 of the Act. 

(c) Rebuttal: The fact that a record relates to the evidence and 

the records already before court

by Chapter 4. 

As said, the case was already over with judgment delivered when I requested the 

record; 

record request. This incompetent, unlawful justification is rebutted above. 

6. 

(a) Request: In respect of the Bloemfontein, Cape Town, Johannesburg, Mahikeng, Port 
7 members of 

recommendations in each case and the CVs of all candidates who were shortlisted 

and interviewed by the selection panels, including the CVs of those candidates who 

were not recommended,8 in which emails Nair asked the five members of the 

                                                      
7 Record, page 409, line 11. 
8 Record, page 407, lines 13 17. [the email with recommendation and CVs attached] to 
the panellists to advise who they would like to see (indistinct) the recommended candidate. Therefore, all four 
[CVs] would have been sent to the panellists and everyone would have the opportunity to see who they would 

 
Record, page 409, lines 24 5 to page 410, lines 1

 
Record, page 408, line 25 to page 409, lines 1 2. The panellists can look at all people who were interviewed at 

 
Page 409, lines 10 11.   
Record page 409, lines 16 20. , Ja --- Yes.     [Through] correspondence --- Yes.     Okay, so by email 
that is done ---  
Record, page 349, lines 21 3. in deciding who will be in [the] interview for the second round, we look at all 

rst round panellist[s] 
interviewed  
Record, page 450, lines 7

 
Record, page 350, lines 10

 

J



 9 and 
10 

(b) Refusal: The request relates to the evidence in a matter pending before Court and is 
excluded in terms of section 7 of the Act and secondly the information relates to 
third parties and falls within the ambit of the provisions of section 37, 47 and 48 of 
the Act. 

(c) Rebuttal: These incompetent, unlawful justifications are rebutted above. 

7. 
 
(a) Request: In respect of the Pietermaritzburg Senior Litigator post when it was first 

CVs of those candidates who were not recommended, in which emails Nair asked 

 

 

(b) Refusal: This is part of the records for the matter still pending before Courts and is 
excluded in terms of section 7 of the Act. 

(c) Rebuttal: This incompetent, unlawful justification is rebutted above. 

8. 
 
(a) Request: In 

recommendation  if one was made  of the recommended candidate and his CV, 

and the CVs of those candidates who were not recommended, in which emails Nair 

 

(b) Refusal: This is part of the records for the matter still pending before Courts and is 
excluded in terms of section 7 of the Act. 

(c) Rebuttal: This incompetent, unlawful justification is rebutted above. 

                                                      
9 Record, page 409, lines 10 se who you would 

 
10 Record, page 349, lines 7 15. specific requirement of the second panel was that all candidates who 

panellists could consider if there was anyone else [besides the recommended candidate] they would be 
interested to interview.  

J



9. 

(a) Request: In respect of the Bloemfontein, Cape Town, Johannesburg, Mahikeng, Port 

Elizabeth, and Pretoria Senior Litigator posts, the records of the 

they wished to see and interview, notifying him as to whom they wished to see and 

interview, including candidates who had been shortlisted and interviewed by 

selection panels but not recommended by them.11 

(b) Refusal: The request relates to the evidence in a matter pending before Court and is 
excluded in terms of section 7 of the Act and secondly the information relates to 
third parties and falls within the ambit of the provisions of section 37, 47 and 48 of 
the Act. 

(c) Rebuttal: These incompetent, unlawful justifications are rebutted above. 

10. 

(a) Request: In respect of the Pietermaritzburg Senior Litigator post when it was first 

advertised, the records of the 

 had been shortlisted and interviewed by 

the selection panel but not recommended by it. 

(b) Refusal: This requests forms part of the discovery notice at the trial court and 
accordingly is excluded in terms of section 7 of the Act. 

(c) Rebuttal: lie about this, in truth and in fact 

records by way of pre-trial discovery procedure. And the reason for this is that 

affidavits), it was only in his oral evidence that Nair made the novel allegation that 

after a Senior Litigator selection panel had  

for in the process eliminating the 

other shortlisted, interviewed candidates, he would email his so-

to enquire as to which of the shortlisted, 

to notify   including 

candidates who had been shortlisted and interviewed by the selection panel but not 

                                                      
11 Record, page 410, lines 10 12. 
The [second round interview]   

J



recommended by it . 

 

 refusing me access to these records, or certifying on oath 

under section 23 thereby proving his perjury for his 

prosecution on the point), is incompetent and unlawful for the reasons stated in the 

rebuttals above. 

11. 

(a) Request: In respect of the Kimberly Senior Litigator post when it was first advertised, 

the recommended candidate  if a recommendation was made  notifying him as to 

shortlisted and interviewed by the selection panel but not recommended by it. 

(b) Refusal: This information relates to third parties and accordingly the provisions of 
sections 37, 47 and 48 are applicable. 

(c) Rebuttal: This incompetent, unlawful justification is rebutted above. 

12. 

(a) Request: In respect of the Bloemfontein, Cape Town, Johannesburg, Mahikeng, Port 

Elizabeth, and Pretoria Senior Litigator posts; the Kimberly Senior Litigator post  if a 

recommendation was made; and the Pietermaritzburg Senior Litigator post when it 

interviews sent to Senior Litigator candidates recommended by the selection panels, 

who had been shortlisted and interviewed by the selection panels but not 

recommended by them, on the basis that 

 

(b) Refusal: This information relates to third parties and accordingly the provisions of 
sections 37, 47 and 48 are applicable. 

(c) Rebuttal: This incompetent, unlawful justification is rebutted above. 
 
 
 
 
 

J



13. 

(a) Request: The minutes12 

13 at which (i) the current six incumbent Senior 

Litigators at Bloemfontein, Cape Town, Johannesburg, Mahikeng, Port Elizabeth, and 

other person [besides Kaloo] that was recommended as possible, as possibly 
14 him/her. 

(b) Refusal: This information relates to third parties and accordingly the provisions of 
sections 37, 47 and 48 are applicable. 

(c) Rebuttal: This incompetent, unlawful justification is rebutted above. 

14. 

(a) Request: The record of Mlambo 

-

to the original statement of claim in case LC D529/11.15 

(b) Refusal: The request relates to evidence in a matter pending before Court and is 
excluded in terms of section 7 of the Act. 

(c) Rebuttal: This incompetent, unlawful justification is rebutted above. 

                                                      
12 Record, page 372, line 23 to page 373, line 2:  would assist in the writing up of whatever 

 
13 Record, page 366, lines 14 21. 
14 Record, page 410, lines 21 4. 
15 P -child of the 
Chairperson together with the executive management after it was realised that most of the senior 
practitioners who were recruited without having undergone a second interview were lacking experience in 
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IN THE ESHOWE MAGISTRATES COURT  

Case No: 

In the matter between: 

ANTHONY ROBIN BRINK                                     Applicant 

and 

BRIAN NAIR N.O.  

DEPUTY INFORMATION OFFICER,  

LEGAL AID SOUTH AFRICA                                 Respondent 

________________________________________________________________ 

REPLYING AFFIDAVIT 

__________________________________________________________________ 

I, Anthony Robin Brink, affirm: 

1. I am the applicant in this matter, and reply herein to the respondent’s answering 

affidavit.  

2. Since my due compliance with the prescribed formalities in making my PAIA 

request is not in question, and the answering contentions about jurisdiction and 

first lodging an internal appeal are obviously erroneous (corrected below), the 

only serious issue for decision by this court is whether under PAIA the respondent 

(‘Nair’) has legally justified his total refusal to allow me access to the extant 

records I requested of him, and to certify on oath the non-existence of the other 

records I’ve specified.  
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3. Section 81(3) of PAIA places the onus on Nair to satisfy this court that his 

reasons for refusing to do these things are lawful under the Act. In the Appendix 

to my founding affidavit, annexure ‘J’, I demonstrated that Nair’s several reasons 

for refusing my PAIA request are legally idle. Nair and his junior counsel writing 

for him (see below) don’t take issue with my refutation of his reasons; they just 

avoid dealing with it. 

4. Ad paragraph 5. First, Nair and his junior counsel have quoted from a stale 

version of the Act before it was amended. Second, they’ve deliberately or 

carelessly run the words ‘may’ et seq. on the penultimate line of the paragraph 

into the provision contained in subsection (d)(ii), instead of commencing them in 

an independent bottom line, as in the published Act. In doing this they’ve made 

complete legal gibberish of the stale section quoted. 

5. Ad 10. There’s no appeal to lodge at LASA against the refusal of a PAIA 

request. The heading of Chapter 1 of Part 4 of the Act (‘INTERNAL APPEALS 

AGAINST DECISIONS’) namely ‘INTERNAL APPEALS AGAINST 

DECISIONS OF INFORMATION OFFICERS OF CERTAIN PUBLIC BODIES’ 

(my emphasis) points up the distinctions that PAIA makes between different 

kinds of public bodies in its definition of ‘public body’ in section 1 – which is to 

say, they aren’t all the same under PAIA. 

6. And LASA isn’t one of the ‘certain public bodies’ against whose information 

officers’ refusal of access to requested information an internal appeal must be 

pursued before an application to court to compel, because section 78(2)(c)(i) of 

this chapter provides that ‘a requester … aggrieved by a decision of the 

information officer of a public body referred to in paragraph (b) of the definition 
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of “public body” in section 1 … may, by way of an application, within 180 days, 

apply to court for appropriate relief in terms of section 82.’  

7. LASA is precisely such a public body ‘performing a public function in terms of 

any legislation’, namely the Legal Aid South Africa Act 39 of 2014, as section 1 

of PAIA defines it.  

8. The SAHRC has tried teaching LASA that it’s a public body in category ‘b’, but 

the lesson evidently failed. I’ll advert to this below. 

9. Adv Nair and his junior counsel have placed their ‘[Emphasis mine]’ on the 

wrong part of section 78 they quote. They ought to have highlighted subsection 

2(c)(i), which applies to the refusal of a request for access by ‘the information 

officer of a public body referred to in paragraph (b) of the definition of “public 

body” in section 1’, like LASA.  

10. How the Post Office’s Speed Services Couriers unaccountably failed to convey 

my application overnight, as it contracted to do, and took two weeks instead to 

deliver it to the sheriff, resulting in service on Nair a fortnight outside the 

prescribed 180 days to sue, is described in my condonation application filed 

evenly herewith. 

11. Ad 10.2. Actually it’s section 28(b). 

12. Ad 10.3. Nair’s characteristic half-truth in his second sentence deceptively 

implies to this court, as it’s fraudulently intended to do, that he responded to my 

request within the extended time limit allowed by the Act. He didn’t. As he 

correctly notes, I agreed to his request for an extension of a further 30 days under 

section 26(e). This then afforded him a maximum of 60 calendar days within 

which to respond to my request. Sixty days from 17 November 2014, when I 
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emailed him my request, was Saturday 16 January 2015, so Nair’s response was 

due on Monday 18 January. He only responded on 13 February, nearly a month 

later.  

13. Nair offers no excuse for this cavalier disregard for his constitutional 

information transparency obligations as deputy information officer of a major 

public entity; but in any event, any excuse given would have been legally 

irrelevant, because there’s no provision in the Act for condoning the failure of an 

information officer to respond to a PAIA request within the extended maximum of 

60 days allowed, and thereby unlawfully contravening the Act. 

14. Ad 11 and 12. This is addressed in my condonation application, which I didn’t 

‘deliberately avoid’ bringing; the charge is maliciously false. The conclusion of 

my letter to Nair of 9 September 2015 (annexure ‘B’ to my affidavit supporting 

my condonation application) shows that I was awaiting his attitude to my fully 

vouched, incontestably truthful explanation regarding the fortnight’s delay in 

service on him thanks to South African Post Office inefficiency. In view of my 

explanation, I thought he might reasonably waive the point and not waste 

everyone’s time on it. 

15. Ad 13. It’s true that I was reluctant to sue and get bogged down in this 

litigation, because I apprehended from prior experience that it would be dragged 

out with legally ignorant filibustering, thereby effectively frustrating my 

vindication of my fundamental right to information. Accordingly, after fruitlessly 

entreating LASA information officer Vedalankar to intervene and to see to 

compliance with my illegally blocked and refused requests, I appealed to both our 

Chapter 9 institutions to mediate a resolution under their respective statutory 

powers to do so. My correspondence put up by Nair, and my physical visit to the 
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SAHRC in Johannesburg described in my condonation application, show the 

lengths to which I went in my efforts to achieve LASA’s compliance with my 

several illegally blocked and refused PAIA requests filed in November 2014 and 

May 2015, in a bid to avoid this litigation.  

16. As described in my condonation application, I ensured that I was ‘launching 

this application in time’ by filing and having it issued in time; contracting the 

sheriff to serve it in time on the same day he received it; and contracting an 

overnight courier to make a special door delivery in time to the sheriff. The 

two-week delay in service caused by the courier was beyond my control.  

17. Ad 13.6. It’s untrue that ‘The Chief Magistrate correctly determined that the 

Court was not equipped to deal with the applications under PAIA.’ (This lie 

reflects Nair’s and his junior counsel’s ignorance of the jurisdiction provisions of 

PAIA.) What he actually said, and will confirm, is that he’d not undergone the 

PAIA training prescribed by section 91A(2), and for this reason was not legally 

competent to try my applications 257–9/14, for which a duly trained, listed and 

designated magistrate would need to be specially appointed. (This was the first I 

heard that he wasn’t qualified to handle my cases.) For this same reason he fairly 

doubted he was legally competent to hold a pre-trial conference in a PAIA matter. 

The conference – not my applications, as falsely alleged – was then adjourned 

sine die. 

18. Not being a party to that litigation, Nair didn’t attend the pre-trial conference, 

whereas his junior counsel did, so the lie told in this paragraph is his. (When I 

was in practice, it was wrong for advocates to repeatedly tell lies in court.) 
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19. Ad 13.8.1. My letter annexure ‘BN10’ to Nair’s affidavit has been put up 

without its annexures. The likely reason they’ve been omitted is that they’re 

strikingly apposite to this case. I accordingly annex them, marked ‘A’ and ‘B’. 

20. Ad 13.8.2. Indeed I originally intended suing out of the High Court at 

Pietermaritzburg in order that LASA’s persistent, recidivist PAIA delinquency 

since 2010, which I intended to detail, could be recorded in the country’s law 

reports for all our country’s judges, magistrates and lawyers to see; but for the 

reason explained in my condonation application, I ran short of time for this and 

was constrained to sue locally. 

21. Ad 14. For this court’s fuller information, my letter to CLE Hundermark 

mentioned by Nair, but not put up like the others, is annexed hereto marked ‘C’.  

22. In point of fact, LASA’s section 32 reports are submitted to the SAHRC, not 

‘to Parliament’, and the SAHRC relays LASA’s PAIA compliance information to 

the National Assembly in its annual section 84 reports, trusting it’s true and 

complete and not false for the misinformation of the National Assembly. (The 

SAHRC calls such false reporting ‘malicious compliance’.) 

23. Nair and his junior counsel make several dishonest misrepresentations in this 

paragraph.  

24. By setting the word ‘defective’ in inverted commas in the phrase ‘Legal Aid 

South Africa’s “defective” Section 32 Report’ (the word doesn’t feature in my 

letter), Nair and his junior counsel dishonestly insinuate that my several 

complaints about LASA’s repeated false section 32 reporting to the SAHRC to 

conceal its persistent illegal refusals of my PAIA requests from it and from the 

National Assembly in turn were unfounded. 
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25. On account of my repeated complaints about this, the SAHRC reported LASA 

to the National Assembly in October 2012 for its defective section 32 reporting in 

2010/11 and 2011/12. I annex a material excerpt from the SAHRC’s section 84 

about this, highlighted for easy reference, marked ‘D’.  

26. This caused Justice Portfolio Committee Chairperson Hon Landers (now 

Deputy Minister of International Affairs and Cooperation) and senior Committee 

member Hon Jeffery (now Deputy Minister of Justice and Correctional Services) 

to raise the matter repeatedly at the presentation of LASA’s annual report that 

year. I annex a material excerpt of the minute of the meeting showing this, 

highlighted and marked ‘E’. 

27. Irrespective of this concern both by the SAHRC and the National Assembly 

with its false reporting under section 32, LASA persisted in twice again falsely 

reporting to the SAHRC under section 32 to conceal its illegal refusals of my 

further PAIA requests, as I show in my complaint to the Public Protector annexed 

to Nair’s affidavit as ‘BN15’. 

28. Ad 15. Actually section 32 reports are filed with the SAHRC, which conveys 

the information provided therein to the National Assembly in its own section 84 

reports. 

29. Ad 16. I never ‘waited for the six months prescribed by the Act to lapse’, as 

Nair falsely alleges here; this is a characteristic blatant lie of his. As described in 

my condonation application, I filed and had my application issued and couriered 

for service in time, and emailed him the application papers the day after 

couriering them to the sheriff, along with the waybill. I acted in time; it was the 

courier service which unexpectedly didn’t. Nair knows this full well, yet he 

casually lies about it.  
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30. Ad 17. First, I didn’t act tardily. I didn’t sit back and wait. Quite the opposite, 

the record shows that I energetically pursued an extra-curial resolution of LASA’s 

repeated violations of my fundamental right to information, and only when that 

failed did I launch this application – in time. (The SAHRC is currently 

corresponding with LASA in an attempt to mediate the resolution of my other 

illegally refused PAIA requests.) 

31. Second, in view of the capital importance of the state respecting citizens’ 

constitutional right to information by complying with PAIA requests for the 

effective exercise of their other fundamental rights, emphasised by the SAHRC 

at the special PAIA training workshop it held for LASA’s head office staff on 

6 November 2012 – on account of its repeated illegal refusals of my PAIA 

requests in 2010–11 and its repeated false reporting about it afterwards to conceal 

this from the National Assembly, at which training workshop LASA’s head office 

staff repeatedly admitted that they were entirely at sea in implementing and 

complying with the Act – LASA had itself:  

identified the need to have a clear budget dedicated to PAIA compliance and 

implementation which will allow internal interventions like training and the 

provision of increased accessibility of information to be addressed. 

32. Had LASA risen to this pressing ‘need’ which it itself ‘identified’ to the 

SAHRC, and not proceeded to renege on its tacit undertaking to the SAHC in this 

regard, just as it reneged on its recorded undertakings to ‘review decisions which 

may not have had justification in terms of PAIA and to create guidelines within 

the organization to ensure misapplication does not recur’ (it didn’t do either), 

LASA would by now have had have ‘a clear budget dedicated to PAIA 

compliance and implementation’, including for providing ‘training’ to legally 
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ignorant deputy information officers so as to achieve ‘increased accessibility of 

information’ being illegally suppressed by them for corrupt ends such as the 

obstruction of justice.  

33. A copy of the SAHRC’s report of the PAIA training workshop, recording 

LASA’s head office lawyers’ repeated admissions that they had no idea how to 

implement and comply with PAIA, is annexed marked ‘F’. 

34. Third, since Nair is a deputy information officer in LASA’s national office, 

appointed under section 17(1) of the Act ‘to render the public body as accessible 

as reasonably possible for requesters of its records’ – and this vitally important 

purpose in our open constitutional democracy, as distinct from the apartheid state, 

is repeated in subsection 4 in these exact words – it doesn’t lie in his mouth to 

complain when asked to do his additional job as a deputy information officer ‘to 

render the public body as accessible as reasonably possible for requesters of its 

records’ and to moan about this extra work he has to do as a new phoney 

irrelevant excuse for blocking my access to such records. 

35. Fourth, I’m confident that many of the records specified in my instant PAIA 

request don’t exist. (They would exist had Nair testified truthfully at the trial of 

my labour claim and not very obviously perjured himself repeatedly on the 

record, the transcription of which my request is closely referenced to.) Since Nair 

has direct personal knowledge of the matters to which he spoke in court, the 

veracity of which evidence I’m testing with PAIA, with the intention of showing 

it was perjured, all he need do is certify on oath under section 23 that these 

records don’t in fact exist.  

36. My ‘incessant requests’ for access to specified records since 2010, all quite 

lawful – but which Nair and his junior counsel writing for him dishonestly 
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insinuate have been improper – have been directed at establishing the true 

circumstances in which my appointment to LASA’s most senior professional post 

was aborted off the record (several different stories were told). Besides a trickle 

of records released to me – only under pressure – nearly all my requests over the 

years have been illegally refused. The second page of annexure ‘B’ brightly 

illuminates the reason I’ve been making my ‘incessant requests’. 

37. Ad 18. In his letter refusing me access to the documents I requested, or sworn 

certification where they don’t exist, Nair stated his several reasons for doing so, 

and nowhere did he rely on section 45. So it’s too late for him now to start 

grabbing at this section in court. 

38. Ad 19. At the hearing I shall ask this court to require Nair’s junior counsel to 

particularise and reference his scurrilous charges on pain of a personal punitive 

costs order for corruptly endeavouring to pervert my claim and defeat the ends of 

justice with defamation to distract from the merits of my application and from 

Nair’s outrageous abuse of his office as deputy information officer in withholding 

incriminating documents that he appreciates will ‘destroy’ him (his word: 

paragraph 44.3). 

39. Ad 22–31. All this is irrelevant. 

40. Ad 32. The Legal Aid Guide prescribes how LASA works, period. 

41. Ad 35 and 36. Nair was indeed served at this address. The sheriff’s return 

vouching this is annexure ‘C’ to my supporting affidavit in my condonation 

application. So the foolish errors and confusion in these paragraphs warrant no 

further reply. 
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42. Ad 37–9. Considering the definition of a ‘court’ in section 1 of PAIA, this is 

wrong. 

43. Ad 42. Contrary to Nair’s smoothly told lies about my letter covering my 

PAIA request, it was less than two pages long, so ‘the length of the said letter’ 

wasn’t why he asked, via his in-house attorney, for a further month to answer my 

request.  

44. In the request for more time to respond, Nair’s confessed the true reason: ‘your 

requests are voluminous and incorporate allegations that have far-reaching 

implications on the officials of Legal Aid South Africa.’ Indeed so. As I flatly and 

unambiguously stated in my letter, I’m pursuing Nair for perjury, for lying again 

and again under oath at the trial of my claim in the Labour Court. It was not my 

intention ‘only to insult and demean’ him, and he knows it full well. On the other 

hand, the violence of LASA’s ad hominen attacks on me throughout the said 

litigation (junior counsel doing all legal writing), with which Nair and his junior 

counsel persist in this application, founded my very substantial general damages 

claim. Pertinently asked by me, the trial judge found nothing remiss in my 

conduct – not in his judgment, nor in his dismissal of my application for leave to 

appeal attacking his costs order, in which he had the opportunity to impeach my 

conduct to justify it had there been any basis for him to do so. LASA’s sustained 

lying denigration of me was continued in the Labour Appeal Court, both in the 

perjurious opposing affidavit that Nair’s junior counsel drew, also lying about 

what LASA’s case had been at trial, and in an anonymous ‘memorandum’ 

repeating this persistent personal denigration of me, which effectively sabotaged 

my petition. (Fortunately for me this written evidence of improper influence in 

the disposal of my petition – also lying about what had been common cause at 

trial, lying about what the documentary record showed, and lying about what my 
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case was on petition – was inadvertently left in the court file. It will shortly be 

before the Judicial Service Commission.) 

45. Indeed a statement of my purpose in making my request was ‘not necessary’ as 

a legal requirement, but my intention was to anticipate and defang any false 

justification for refusing it on the ground that it was frivolous and vexatious. I 

was showing that my purpose was extremely serious. (Section 11(3) specifically 

contemplates that requesters might volunteer their reasons for seeking access to 

records.) Still, Nair now comes pretending under oath in court that my request 

was frivolous, aware this is a lie, having already conceded to the contrary in his 

request for an extension. 

46. Ad 44. Nair’s several spurious justifications for refusing my entire request, i.e. 

the ‘substance of the answer’ he gave me, were precisely specified in his 

response, annexure ‘H’ to my founding affidavit. I addressed and refuted them all 

in my Appendix, annexure ‘J’. Nair and his junior counsel writing for him haven’t 

taken issue with them, because they can’t. So game’s over. 

47. Add 44.1. It’s not material to this application, but Nair’s false allegation here 

that LASA’s most senior legal professional post in KwaZulu-Natal, for which I 

was duly selected and recommended, ‘was aborted for operational reasons’ can’t 

pass unchallenged. It was common cause at the trial of my labour claim that no 

record of any such alleged decision exists. It was was the basic lie on which my 

claim miscarried in a cursory judgment given well over a year after the trial, 

replete with clear factual and elementary legal errors. After I’d squarely refuted 

this basic lie (the Pietermaritzburg Senior Litigator ‘post was aborted for 

operational reasons’) in my closely detailed original statement of claim, 

comprehensively referenced to LASA’s records and other material documents, 
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Nair changed the story completely and told LASA’s Board two very different lies 

to explain his failure to appoint me to the post for which I’d been recommended, 

namely that the post (and two others) had not been filled due to (i) ‘recruitment 

challenges’ (there weren’t any) and (ii) doubt about whether the six incumbent 

Senior Litigators were performing adequately, for which reason their professional 

expertise was to be urgently audited by specially convened review panel (it never 

was) – all very smooth-sounding and convincing, but blatant lies: no record exists 

to vouch that the expertise of the incumbent Senior Litigators was ever in 

question; to the contrary, LASA reported again and again that its legal 

professional staff were performing well. (The SAHRC was told yet another 

different story.) 

48. Ad 44.2. Not only is this irrelevant, it’s also untrue. I made the instant PAIA 

request on 17 November 2014, which was two months after judgment on 18 

September 2014. (Later in his affidavit, after first repeating the lie, Nair then 

admits this.) 

49. Ad 44.3. First, the fact that my request ‘related to information that was dealt 

with in evidence before Court’ isn’t a ground for refusing me access to it under 

Part 2, Chapter 4, sections 34–45, which list the only grounds on which a request 

for public information may be refused.  

50. Second, section 11(3) explicitly holds a requester’s stated or surmised purpose 

in requesting documentary information to be irrelevant. 

51. Ad 46. LASA’s repeated illegal refusals of my PAIA requests since 2010, and 

its violation of my fundamental right to information, with the object of 

suppressing evidence of pervasive corruption in its top managerial ranks makes a 

mockery of this hypocritical declamation. 
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52. Ad 47. All this is dealt with and exploded in the Appendix to my founding 

affidavit, annexure ‘J’. 

53. Ad 49. Yes, and at its special PAIA training workshop for LASA’s 

self-admittedly clueless head office staff, the SAHRC tried teaching them ‘the 

need to ensure that clients [i.e. record requestors like me] who are wishing to 

litigate on the basis of PAIA [like me] are responded to on the same basis as other 

applicants [i.e. record requestors like me; I’d repeatedly complained to the 

SAHRC about LASA’s illegal refusals of my PAIA requests]’ (I’m quoting from 

the first page of the report, annexure ‘F’). Unfortunately, the special remedial 

lesson given them proved unsuccessful. They were unable to learn from it. 

54. LASA’s head office staff were also unable to benefit from the SAHRC’s extra 

tuition that ‘LASA falls under the type “B” category of public bodies in terms of 

PAIA’ (see top of the second page of the report), which means there’s no internal 

appeal procedure available at LASA for record requesters to pursue against the 

illegal refusal of a PAIA request. 

55. Ad 50. It’s very correct that I intend seeing Nair prosecuted for his many 

perjuries at trial, one of which (the alleged abortion of my appointment for 

operational reasons) he compounds by repeating it here, and it will be added to 

the draft charge-sheet. I also intend seeing him struck off and fired, and all of 

LASA’s enormous damages recovered from him personally. These intended uses 

of the documents I’ve requested are no reason under PAIA for refusing my 

request – as the SAHRC tried but was unable to teach LASA’s national office. 

56. Ad 51. This is untrue. As said and shown above, when I made this PAIA 

request, my claim had already been dismissed by ‘the trial Court’. But even if this 
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hadn’t been so, and judgment had still to be delivered, this wouldn’t have 

afforded Nair a justification under PAIA for refusing my request. 

57. Ad. As said, it’s too late for Nair to now rely on section 45, because he stated 

his reasons for refusing my request in his response to it and must stand or fall by 

them.  

58. Nair’s new dissimulation, on oath, that my request ‘is manifestly vexatious 

[and] frivolous’ is exposed as fresh perjury by his early acknowledgment, quoted 

above, that my purpose contrariwise is deadly serious. They will found criminal, 

disciplinary and civil proceedings against him, as I said in my covering letter. He 

knows very well that the documents I’ve requested, or his sworn certification 

where they don’t exist will, in his own attorney’s words, have ‘far-reaching 

implications on the officials of Legal Aid South Africa’, which is to say, as Nair 

puts it more directly, they will ‘destroy’ him.  

59. Ad 53. Again Nair implicitly acknowledges here that I intend taking him and 

other LASA officers to law, and that I require the records I’ve requested, or his 

sworn certification in any case the specified records don’t exist, for this serious 

stated purpose. He doesn’t dispute it – indeed he asserts it as his misconceived 

defence – so on his own version my request can hardly be ‘manifestly frivolous or 

vexatious’. Anyway, this wasn’t the reason he gave for refusing my request, so 

it’s irrelevant. 

60. Ad 54. My reasons for bringing ‘similar applications’ against the information- 

and deputy information officers whom he mentions is not ‘unknown’ to Nair and 

his junior counsel. They know very well that like this application my others have 

likewise been brought to compel compliance with my earlier PAIA requests, also 

illegally refused. Yet dishonestly pretending otherwise under oath, Nair and his 
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junior counsel dishonestly writing for him, backhandedly smear me as an 

irrational mental case bringing pointless court cases one after another.  

61. Ad 55. This frightened bluster is irrelevant. I’ve repeatedly stated the serious 

purpose of my PAIA request, albeit that it’s irrelevant under section 11(3). My 

object is justice, the pursuit of which has consumed five precious years of my life 

at immense personal cost to me and my family, and I will have it.  

62. Ad 56. This is very true, but immaterial. 

63. Ad 57. As I show in the Appendix to my founding affidavit, annexure ‘J’, the 

several reasons Nair gave for refusing my entire PAIA request were unlawful. 

64. Ad 58. As said, Nair or his legal representative will be required to specify and 

justify this base invective at the hearing.  

65. For this court’s information, the grossly irregular disposal of my petition by the 

Judge President of the Labour Appeal Court is the subject of an extensive draft 

complaint to the JSC that I’ve drawn, to be filed soon. 

66. To the extent that Nair understands that my PAIA request is ultimately aimed at 

‘rescusitat[ing]’ my labour claim, among other things, he’s dead right: as I’ve 

stated, I intend presenting documents elicited by order of this court as new 

evidence to prove his perjuries at trial. 

67. Ad 59. Since this wasn’t why Nair refused my request, this belated allegation 

is irrelevant. 

68. Ad 60–73. No appeal lies where a PAIA request has been refused by the 

information- or deputy information officer of a public body such as LASA. The 

Act provides for an application directly to court. 
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69. Ad 74–76. Again Nair and his junior counsel have underlined the wrong bit. As 

said, section 78(2)(c)(i) applies to the refusal of PAIA requests by LASA, being a 

‘public body referred to in paragraph (b) of the definition of “public body” in 

section 1’, namely one ‘performing a public function in terms of any legislation’. 

There are no ‘internal remedies provided for in the Act’ in the case of public 

bodies like LASA. 

70. Ad 77. Contradicting his earlier repeated lie about this, Nair now admits that 

my claim in the Labour Court had ‘been determined’ when I made the PAIA 

request that’s the subject of this application.  

71. Whether ‘the accusations and issues raised’ in my request were before the 

Labour Appeal Court on petition is irrelevant, because this is not a ground 

permitted by the Act for refusing a request for access to records. 

72. Ad 78. Not being included in PAIA Part 2, Chapter 4, ‘GROUNDS FOR 

REFUSAL OF ACCESS TO RECORDS’, section 7 doesn’t afford an information 

officer a justification for refusing a PAIA request. 

73. Ad the section heading ‘ALTERNATIVELY AND IN THE EVENT I AM 

WRONG’. Nair and his junior counsel know perfectly well they are. 

74. Ad 79. This isn’t what I say, it’s what the Act says. 

75. Ad paragraph 80. The fortnight’s delay in service wasn’t my fault, but the Post 

Office’s. The matter is covered in my condonation application.  

76. Ad 84–8. Under PAIA there’s no internal appeal procedure at LASA for me to 

exhaust before applying to court. In view of the point taken that I’m late, I’ve 

applied for condonation. 
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77. Ad 89–94. In my founding affidavit I correctly stated the essential 

jurisdictional fact that that I’m ordinarily resident in Eshowe, and this entitles me 

to sue out of this court. (Adv Nair and his junior counsel seem unaware that it’s 

unnecessary to plead law in an affidavit, only to allege essential material facts.) 

78. Ad 95–99. All this ignorant waffle is irrelevant. PAIA entitles me to sue out of 

the court in whose area of jurisdiction I’m ordinarily resident. In point of fact I’ve 

been an admitted advocate for 32 years, and I’ve 10 years experience as a 

magistrate in the district, regional, and civil courts, four of which were spent in 

the latter court as a full-time civil trial magistrate. My knowledge of ‘our law of 

jurisdiction’ in PAIA cases derives from a reading of the Act, and I ‘acted 

accordingly’.  

79. Ad 100–101. When I began preparing that draft affidavit in early 2011, I hadn’t 

yet given any thought to jurisdiction. Nothing turns on it. (In the result, rather 

than suing to compel compliance with my PAIA request to disgorge the records I 

needed, I decided to institute my labour claim instead and to employ the Labour 

Court’s pre-trial discovery machinery to obtain these documents – all 37 of which 

were predictably refused by junior counsel who drew LASA’s response to my 

pre-trial conference agenda requesting them. I eventually forced most but not all 

then out of LASA, but only after an application to compel discovery, converted 

into a judicially supervised pre-trial conference at my request, and then another 

when LASA insouciantly reneged on its minuted signed undertaking to the 

presiding judge to deliver the listed documents I needed for trial.) 

80. Ad 102. This is untrue; I just sued where PAIA permitted me to and where it 

was convenient for me, as the Act intends. 
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81. Ad 103–110. PAIA gives this court jurisdiction, and Nair’s and his junior 

counsel’s hopeless waffle in these paragraphs to the contrary is wrong and 

irrelevant. 

82. Ad 111–117. The only real issue for decision by this court to determine this 

application is whether Nair’s refusal of my PAIA requests was justified. My 

Appendix to my founding affidavit, annexure ‘J’, traverses each of my record 

requests and Nair’s reasons for refusing them, and it shows all Nair’s refusals to 

have been illegal.  

83. The ‘vulgarity’ of which I accuse Nair is that he’s a serial perjurer. Records 

that I extracted from information officer Vedalankar after trial prove that Nair 

twice lied to the judge in denying his knowledge of (i) the PAIA training 

workshop held for LASA’s head office staff and (ii) the PAIA audit of LASA that 

the SAHRC conducted, arising from my persistent complaints that LASA had 

illegally refused my PAIA requests and falsely reported to conceal this. When I 

sued (case 258/14) to compel Vedalankar’s surrender of all the other records I’d 

requested, Nair didn’t dispute my substantiated perjury accusations in his 

affidavit put up with the answering affidavit. My four PAIA applications before 

this court will yield documents proving many more of Nair’s perjuries. 

84. It’s unnecessary for this court to find Nair is an unconvicted criminal perjurer 

in order to decide this case – the Labour Court has already indicated as much, and 

the matter will be decided definitively later on inter alia by a regional court, the 

GCB, and the Constitutional Court (where I’ve litigated before), where I intend 

taking my labour case on review and appeal, upon a consideration inter alia of the 

new documentary evidence disgorged by order of this court upon the grant of this 

application. 
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85.  Ad 118–120. I don’t work at this court, but at a different one at the other end 

of town. I sued here because PAIA allows me to, and because the Act makes it as 

easy and convenient as possible for record requesters to enforce their fundamental 

right to information by suing out of their local magistrate’s court. 

86. Ad 121. This is a lie: the Chief Magistrate will confirm that he ‘expressed’ no 

such ‘uneasiness’ about hearing my applications; my applications were in any 

event not before him to hear: Nair’s junior counsel and I were there for a pre-trial 

conference ordered at my request. The truth of it is that the magistrate doubted 

whether he could lawfully preside at a pre-trial conference concerning a PAIA 

matter, not being trained, listed and designated to deal with PAIA cases. When 

after raising this difficulty with us he mooted the possibility of our agreeing to 

transfer the matter to another court to be heard by a qualified magistrate, and I 

demurred, indicating my preference that my applications be heard at my home 

court, he responded by affirming that I was indeed entitled have my cases tried 

here. Not having read the Act properly, junior counsel replied that he disagreed. 

He was going to argue differently, said junior counsel. 

87. As said, Nair wasn’t there, whereas his junior counsel was, so the lie in this 

paragraph is his. 

88. Ad 122–128. Prior to appearing in the Chief Magistrate’s chambers for the 

intended pre-trial conference, I’d never met him; and in fact I’d deliberately and 

seemingly rudely never introduced myself to the magistrates at this court across 

town when I arrived in Eshowe, precisely to avoid any perception and charge of 

bias in the PAIA applications I anticipated having to bring. 

89. In any event, I’ve been informed that a duly qualified magistrate ordinarily 

based at another court will be specially appointed to try my first three PAIA 
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applications. And likely this one too. This puts to bed Nair’s empty talk of bias 

and disadvantage.  

90. Apropos the rest of Nair’s affidavit, I’ll respond only to incorrect factual 

allegations where necessary, and not to hot air and manifestly vacant 

‘submissions of law’ made ‘on the basis of the legal advice I received from my 

legal representatives’, namely his very junior counsel. 

91. Ad 133.2. This is untrue. I’ve no home in Pietermaritzburg. I relocated to 

Eshowe to work here on 1 December 2013, and I’ve resided here ever since. Nor 

am I acting; I’m employed on contract. 

92. Ad 133.3. This is true of fixed property, but irrelevant. 

93. Ad 138.3. In his judgment dismissing my application for leave to appeal, the 

trial judge didn’t address the potently cogent new evidence surfaced after trial that 

further proved Nair’s repeated mendacity as a witness, his lies contemptuously 

told him under oath, in a case he’d decided purely on Nair’s say-so. The Labour 

Appeal Court registrar’s standard-form order dismissing my petition was silent 

about this too. The Constitutional Court will likely see it differently in light of the 

recent unanimous Supreme Court of Appeal decision in Mkhize v Department of 

Correctional Services [2015] ZASCA 7 (11 March 2015), in which the SCA 

reversed the Labour Appeal Court’s refusal of a petition and allowed the 

presentation of new evidence of perjury. I annex for information the first three 

pages, marked ‘G’. I will revert to its relevance at the end. 

94. Ad 139.2. In breach of his oath to the judge to tell him the truth, the whole 

truth, and nothing but the truth, Nair repeatedly didn’t do so, as the judge noted in 

his judgment. Nair’s repeated concealment of his knowledge of all the true facts 
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of the matter from the court, his less than frank evidence noted by the judge, is 

perjury. But as said, this is a matter headed for other courts and tribunals. 

95. As said at the beginning, the only real issue for decision by this court is 

whether under PAIA Nair has legally justified his total refusal to (i) allow me 

access to the extant records I requested of him, and (ii) certify on oath any 

specified records that don’t exist. As I showed in my Appendix, annexure ‘J’, he 

hasn’t. 

96. Ad 144.2. My founding affidavit in the court file shows it was duly attested; 

and besides its signature pages, both signed, all its other pages including its 

annexures were initialled in the customary manner. There’s nothing wrong with 

my affidavit. 

97. Ad 145.2. The ‘authorities’ will indeed be investigating Nair for perjury and 

other misconduct, including lying to the Justice Portfolio Committee, a criminal 

contravention of section 17(2)(e) of the Powers, Privileges and Immunities of 

Parliament and Provincial Legislatures Act 4 of 2004, in the secret ‘Confidential’ 

report he ghost-wrote for LASA chairperson Mlambo JP to sign and submit to 

successfully pervert the Committee chairperson’s enquiry instituted at my 

instance, lying that LASA had complied with my 2010-11 PAIA requests and 

lying about the circumstances in which my appointment was silently aborted off 

the record. Nair will also be investigated for brazenly lying in court that 

Mlambo JP or Vedalankar had added further lies to the report, to ‘update’ a 

shorter version sent to the Minister a few months earlier (he’d independently 

instituted a ministerial enquiry into my complaints). 
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98. Once I have the documents disgorged by order of this court in this and my 

other applications, I’ll commence drawing my complaints and the draft charge 

sheets, to which the new documentary evidence will be annexed. 

99. Ad 149. This application is not ‘vexatious’, and in no way do I ‘disregard … 

the law and processes of Court.’ These claims are lies. The Mkhize case cited 

above lights the serious legal road I’m on. 

100. Wherefore I persist with my application. 

Signed at Eshowe on 26 October 2015.  

ANTHONY ROBIN BRINK 

Signed before me at Eshowe on 26 October 2015 by the deponent who has 

acknowledged that he knows and understands the contents of this affidavit and that 

he affirms its contents to be true and correct to the best of his knowledge and 

belief.  

COMMISSIONER OF OATHS 

Name:  

Address:  

Capacity:  
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