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1 Boast Street 
Eshowe 
KwaZulu-Natal 
12 January 2016 

 
Your reference: GP/1516/0395 

PAIA Unit Director Kisha Candasamy 
South African Human Rights Commission 
Braampark Forum 3  
33 Hoofd Street Braamfontein  
Johannesburg 

Per email: kcandasamy@sahrc.org.za 

Cc: SAHRC deputy chairperson and PAIA commissioner Dr Pregaluxmi Govender 

Per email: pgovender@sahrc.org.za 
 
Dear Ms Candasamy 

LASA AND PAIA  
MORE SERIOUS IMPLEMENTATION PROBLEMS RECENTLY TURNED UP  

A REQUEST FOR REMEDIATION UNDER SECTION 83 

Thanks for your email yesterday confirming that the Commission’s response to my letter of 
29 December 2015 about LASA’s interminable refusals and other failures to comply with PAIA is 
on its way. Before you finalise it, more of the same sort of trouble has just shown up for the 
Commission’s remediation under section 83 please. 

In my application to compel LASA information officer Vidhu Vedalankar’s compliance with my 
PAIA requests addressed to Hundermark, Makokoane and her (annexed to my fundamental 
rights violation complaint), an answering affidavit made by Corporate Services Executive 
Thembile Mtati discloses several serious ongoing fundamental problems with LASA’s 
understanding and implementation of PAIA.  

And unless you move to fix these most basic misconceptions and mistakes under your 
section 83 powers and responsibilities, other records requesters will inevitably be running into 
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the same illegal obstruction and violation of their fundamental right to information entrenched 
by section 32 of the Constitution.  

The problems that LASA’s head office lawyers have in understanding and applying PAIA, despite 
the extra special tuition the Commission gave them on 6 November 2012, at which lesson they 
repeatedly admitted they didn’t know what they were doing, are identified in the following 
numbered sections, including material excerpts from Mtati’s affidavit (the whole of which is 
online at: http://goo.gl/c0eD0N).  

1. 

As recently as 12 October 2015, you told Mtati that: 

As LASA is a type B public body for the purposes of PAIA, no internal appeal process is 
available to the Complainant should he be dissatisfied with this decision.  

Your very correct advice to him went in one ear and out the other. In his affidavit made two 
months later on 15 December (emailed to me last week), Mtati said in his paragraph 10 that 
Vedalankar ‘must deal with appeals relating to my refusal to grant access to information’ and 
for this reason ‘has not read [my] request’.  

(I’ll advert at the end to Mtati’s seriously mistaken belief that he’s a deputy information officer 
(‘DIO’) with the power to ‘grant [or refuse me] access to information’ contained in LASA’s 
records.) 

When engaging with LASA, as undertaken to me in paragraph 2 of your letter of 25 November, 
please correct this grave misconception of its head office lawyers, and include in your report 
their attitude to the Commission’s attempt to correct their misconception on this critical point, 
now for the third time.  

(The Commission’s first try was at its PAIA training workshop, where, according to its report 
afterwards, it taught them that ‘LASA falls under the type “B” category of public bodies in terms 
of PAIA’ – meaning there’s no internal appeal procedure available at LASA for record requesters 
to pursue against the illegal refusal of a PAIA request.)  

As I’ve said before, I intend putting your report before court, and it will indicate whether, after 
being repeated yet again, the Commission’s lesson to LASA about this has at last finally sunk in. 
Or whether its head office lawyers are either indifferent to the Commission’s advice given them 
under section 83 or just incapable of learning. 
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2. 

Mtati reckons in paragraph 126 of his affidavit (my italics added for emphasis): 

section 22(5) authorises the Information Officer (including Deputy Information 
Officer(s)) to withhold her decision making process including procuring the information 
until a demanded access fee is paid. 

This very wrong opinion is irreconcilable with the clear language of section 22(5) which reads 
(my italics added for emphasis): 

The information officer of a public body must withhold a record until the requester 
concerned has paid the applicable fees (if any)  

– which provision requires the withholding of a record to which access has been granted, until 
‘the applicable fees (if any)’ have been paid (I deal with this italicised point in my complaint). 

Section 22(5) doesn’t permit an information officer to withhold his/her decision whether or not 
to grant access to a record.  

To the contrary, section 25 requires him/her to notify his/her decision of a request for access 
within 30 days, or 60 days if this period is extended under section 26.  

(How the Act defines ‘access fees’ is a separate matter, dealt with in my complaint.) 

Please correct LASA’s serious misunderstanding that (in contravention of section 25) its 
information officer and DIOs are entitled to withhold their decision of a PAIA request until their 
demands for ‘access fees’ have been paid; and include in your report LASA’s attitude to the 
Commission’s attempt to instruct it and remedy its mistake about this. 

3. 

Mtati contends in paragraph 24 of his affidavit that I ought to have sued Vedalankar out the 
court where she has her ‘principal or employment address’. In his affidavit he disputes again 
and again that I was entitled to sue Vedalankar out of the Eshowe Magistrate’s Court.  

The definition of ‘court’ in section 1 of PAIA, and more particularly subsection (b)(ii)(cc), vests ‘a 
Magistrate’s Court … within whose area of jurisdiction … the requester … ordinarily resides’ 
with jurisdiction to try an application to compel compliance with an unlawfully refused PAIA 
request. (As I stated in paragraph 1 of my founding affidavit, I’m ordinarily resident in Eshowe 
so the Eshowe Magistrate’s Court indeed has jurisdiction over my claim.) 
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Please correct Mtati’s basic mistake that when suing to compel Vedalankar’s compliance with 
LASA, records requesters like me have to sue her where she works, which is to say in 
Johannesburg, and report his reaction to your special remedial education given him about 
forum jurisdiction under PAIA. 

4. 

Challenged in my founding affidavit to produce his, Hundermark’s and Makokoane’s written 
delegations by information officer Vedalankar as DIOs – such delegations ‘must be in writing’ 
per section 17(6)(a) – Mtati fails to do so; instead he splutters in his paragraph 8 that he’s 
‘without question’ a LASA DIO.  

Evidently he’s not: he holds no written delegation to show us; and he doesn’t even allege that 
he, Hundermark and Makokoane hold written delegations.  

So notwithstanding the false claim made in LASA’s current PAIA manual (which Mtati says he 
revised, to include and declare himself, Hundermark and Makoane as DIOs), he had no power 
to handle and refuse my PAIA requests addressed to Hundermark, Makokoane and Vedalankar.  

And for the same reason Hundermark and Makokoane had no power to deal with my PAIA 
requests addressed to them, such as by reading them, by reading background documents, 
being briefed about my requests, and demanding fees from me for their time spent doing this.  

So for that reason alone – the three of them aren’t DIOs – in dealing with my PAIA requests, 
variously in refusing them, in granting some of them, and  in demanding access fees from me, 
Mtati, Hundermark and Makokoane all acted ultra vires and unlawfully.  

(In his affidavit Mtati foolishly denies that he decided my requests on 26 May 2015, right after:  

o raising sections 7 and 45 against me, by clear allusion to the sections in dealing with my 
Hundermark and Makokoane requests; and, 

o allowing some requests addressed to Vedalankar and refusing others.  

But you needn’t concern yourself with this, because it’s disposed of in my replying affidavit.) 

Under section 83, please advise Vedalankar to either deputise Mtati, Hundermark and 
Makokoane as DIOs in writing, in compliance with section 17(6)(a), or to direct that their names 
be struck from LASA’s PAIA current manual, which falsely claims they’re DIOs; and include in 
your report her response to your expert official advice about this. (Watch out for fraudulent 
backdating; I’ve discovered these people are capable of absolutely anything.) 
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Which report by the Commission, as I said before, will be filed at court for the information of 
the PAIA-specialist magistrate specially appointed to hear my applications on 11 February, a 
month from now. 

I look forward then to reading LASA’s responses to your various advices given its top employees 
under section 83 recorded in it. 

Yours sincerely  

 
ADV ANTHONY BRINK 
arbrink@iafrica.com 
083 779 41 74 



MEMORANDUM 

TO: ATTORNEYS CHANTAL KISOON AND MOIPONE 

BOKABA, PAIA UNIT, THE SOUTH AFRICAN HUMAN 

RIGHTS COMMISSION 

IN RE: ADV ANTHONY BRINK AND LEGAL AID SOUTH 

AFRICA 

A CRITICAL ANALYSIS DEMONSTRATING THE LEGAL 

IRRELEVANCE OR INSUFFICIENCY OF THE VARIOUS 

CHANGING REASONS GIVEN BY LEGAL AID SOUTH 

AFRICA INFORMATION OFFICER AND CEO VIDHU 

VEDALANKAR FOR TWICE REFUSING ACCESS TO 69 

SPECIFIED RECORDS DULY REQUESTED UNDER 

SECTION 11 OF THE PROMOTION OF ACCESS TO 

INFORMATION ACT 2 OF 2000 

On 30 August 2010 a request for access to 51 specified records was 
submitted to Legal Aid South Africa’s information officer, CEO Vidhu 
Vedalankar, by the records requester Adv Anthony Brink under the 
Promotion of Access to Information Act 2 of 2000 (‘PAIA’ or ‘the 
Act’). 

LASA is a ‘public body’ in terms of the ‘Definitions’ in section 1 of the 
Act, in that it’s an ‘institution … performing a public function in terms 
of any legislation’, namely the Legal Aid Act 22 of 1969, and its CEO 
Vedalankar is its information officer ex officio in terms of the 
‘Definitions’: ‘“information officer” … means the chief executive officer 
… in the case of any other public body’ such as LASA.  
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Section 11(1) of the Act stipulates that ‘A requester must be given access 
to a record of a public body if – (a) that requester complies with all the 
procedural requirements in this Act relating to a request for access to 
that record; and (b) access to that record is not refused in terms of any 
ground for refusal contemplated in Chapter 4 of this Part.’ 

The request conformed to the procedural requirements of PAIA, in that 
it comprised a Form A application with an annexure listing the records 
sought. LASA had not at that stage published a mandatory PAIA 
manual under section 14 of the Act indicating its request fee and access 
charges, so the records requester asked what they were in his covering 
letter and tendered to pay them (no response received). 

The information officer responded by ignoring the records request. 
Only with the intervention of the PAIA Unit of the South African 
Human Rights Commission (‘SAHRC’) did LASA undertake to deal 
with the request, as the Act required.  

On 18 October 2010 the information officer refused the records request 
in its entirety.  

Numbered paragraph 1 of her letter commenced by alleging the law 
applicable to the decision of such requests: 

The test to be applied to a request for information in terms of 
the PAIA, as laid down by the court in the case of National 
Teachers Union v Superintendent General: Department of Education & 
Culture, Kwazulu-Natal and Another (D38/08) [2008] ZALC 18, is 
as follows: 

a) In dealing with a request in terms of the Act, the question is not 
whether the requester is entitled to information but about 
whether the information is relevant for the purpose of enabling 
the requester to exercise a right that maybe breached, rendered 
unenforceable or weakened by the non disclosure. 

(There is no paragraph ‘b)’ and the phrase ‘is as follows’ is italicized in the 
original.)  
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The use of indented block paragraphs is a universal writing convention 
to distinguish quoted text from the writer’s own prose. One 
understands, therefore, that the indented block quote is an excerpt from 
the judgment. This impression is further emphasized by the use of 
distinguishing italics in the indented paragraph. Indeed, the indented, 
italicized block paragraph is preceded by the explicit claim that the ‘test 
to be applied … as laid down by the court … is as follows:’. 

In truth, no such ‘test to be applied’ was ‘laid down by the court’ in the 
National Teachers Union case, and the information officer’s statement 
in this regard was both false and deceptive. To the contrary, Pillay J 
pertinently noted in paragraph 32 of his judgment: ‘Unlike access to 
information from another person, access to information from the state 
is manifestly not constrained by the requirement that information should 
be for the exercise or protection of any rights.’ (The judgment is online 
at http://j.mp/dxh3sZ. All shortened internet URLs in this 
memorandum will henceforth be given simply as ‘j.mp [......]’.) 

The information officer thereupon proceeded to apply this false test to 
the records request. Paragraph 2 commenced: ‘In considering your 
request for information we were guided by this principle, together with 
Section 32 of the Constitution and the relevant provisions of the PAIA.’  

Citing ‘Section 32 of the Constitution’ and what she considered to be 
‘the relevant provisions of the PAIA’, the information officer then 
concluded by refusing the records request on wholly unrelated grounds, 
namely ‘(i) your request for information [sic: for records] goes beyond 
your individual circumstances and extends to information on third 
parties, (ii) the information on third parties does not fall within the 
section 46 category above’.  

Of course, this reason given had nothing to do with her bogus ‘test’ or 
‘principle’ that the records requester would only be entitled to the 
records requested if ‘the information is relevant for the purpose of 
enabling the requester to exercise a right that maybe breached, rendered 
unenforceable or weakened by the non disclosure’.  
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And nowhere in PAIA does one find entitlement to records of a public 
body excluded by reason of being ‘beyond [the requestor’s] personal 
circumstances’.  

The so-called ‘principle’ by which ‘we were guided’ bobs up at the very 
end of the letter refusing the records request, after a lengthy and 
irrelevant argumentative excursus into the underlying dispute. Final 
paragraph 8 notes that the request for records is ‘declined’ for the 
further reason given that ‘it is not relevant to you exercising any right 
you may have in law’ – only it’s a ‘test’, a ‘principle’ that has no bearing 
on a request for records from a public body, as PAIA makes clear, and 
the court in the National Teachers Union case plainly stated. 

And as the Supreme Court of Appeal underscored in Mittalsteel SA Ltd 
v Hlatshwayo [2006] SCA 94 (RSA) (j.mp/bKUmCW):  

The issue before us is … whether the appellant at the relevant time 
and in creating the requested documents was a “public body” as 
that term is to be understood in PAIA. If it was then the 
respondent is entitled to the documents requested by it in terms of s 
11 of PAIA. The section is headed “Right of access to records of 
public bodies”. Subsection 11(1) provides that a “requester must be 
given access to a record of a public body if” (emphasis added [in the 
judgment]) (a) the requester complies with all the procedural 
requirements of the Act and (b) access to the record is not refused 
in terms of any ground set out in the provisions of PAIA dealing 
with the records of public bodies. None of these provisions is 
applicable to the respondent’s request, and compliance with 
procedural requirements is not in issue.  

As to the first reason stated for not complying with the Act – ‘(i) your 
request for information [sic: for records] goes beyond your individual 
circumstances and extends to information on third parties, (ii) the 
information on third parties does not fall within the section 46 category 
above’ – a glance at the list of records sought shows that the records 
requester wasn’t seeking ‘information on third parties’. A relatively small 
part of the request identified records of communications with certain 
third parties or sworn confirmation, as section 23 of PAIA requires, that 

318



��
�

such records don’t exist, showing that contrary to what had been alleged 
or suggested, in truth such communications never took place. 

To protect their privacy – if privacy really was a genuine consideration – 
records of communications to and from third parties have only to ‘be 
edited by blanking out the name of any third party whose privacy would 
otherwise be infringed by disclosure’, as Brand JA put it in Unitas 
Hospital v Van Wyk [2006] SCA 32 (RSA). (j.mp/cHDY5D)  

However, the fact that privacy issues were not a genuine concern, but 
rather a false covering pretext for not complying with the Act, is 
revealed by the fact that the information officer provided the records 
requester with all the names of the third parties concerned in a record 
she later put up for her own purposes in January 2011. 

Since the information officer’s provision of the records requested could 
not conceivably ‘involve the unreasonable disclosure of personal 
information about a third party’, as Section 34 (1) of PAIA puts it, the 
provisos in Section 46 cited and discussed in paragraph 3 of her letter 
are perfectly irrelevant. 

But even if it were relevant, Section 46 would anyway require access to 
the records for the reasons that ‘(a) the disclosure of the record would 
reveal evidence of … a substantial contravention, or failure to comply 
with, the law … and (b) the public interest in the disclosure of the 
record clearly outweighs the harm contemplated in the provision in 
question’.  

Though in terms of section 11(3) of the Act, the intention or premise 
animating a request for the records of a public body is strictly immaterial 
to the decision of the request, the then available and now conclusive 
new evidence to hand supports the case that the disclosure of the 
records would indeed reveal further documentary ‘evidence of … a 
substantial contravention of, or failure to comply with, the law’ – namely 
the Constitution and the Acts enforcing it, prohibiting discrimination on 
unlawful grounds in the democratic era, including by reason of 
‘conscience and belief’ and because, motivated by these, the records 
requester has ‘campaign[ed] for … a cause’ and participated in the public 
policy debates of the day, as expressly ‘encouraged’ by Section 195(1)(e) 
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in Chapter 10 of the Constitution. And by reason of race, unless justified 
by the provisions of the Employment Equity Act 55 of 1998 and the 
reported cases elucidating its practical application. Also the Acts and 
regulations governing the operation and financial management of public 
bodies.  

As for ‘the public interest’ – proviso (b) of Section 46 – the public have 
a clear interest in the disclosure of the records in the case, because they 
have a fundamental interest in having the certain assurance that they will 
not be subject to illegal discrimination of any form when applying for 
employment with a public entity responsible through Parliament to the 
people of South Africa. It’s clearly in the public interest that any breach 
of constitutional rights by publicly accountable institutions, especially 
those within the sphere of justice and constitutional development, be 
exposed. The hard won political gains of justice and human rights for all 
citizens of our country, including liberty of opinion and expression, are 
jeopardized if a major public entity whose very purpose is to secure 
justice for those citizens can subvert and undermine those principles of 
justice and human rights without being held accountable.  

In sum, the information officer’s reasons for refusing the request are idle 
in law. Having duly complied ‘with all the procedural requirements of 
the Act’ (as the Mittalsteel judgment put it), the records requester was 
and remains accordingly entitled to the records requested. 

On 15 December 2010 the records requester filed a second records 
request with LASA, and prompted by another letter from the SAHRC 
the information officer responded, with allowance for Christmas break, 
on 28 January 2011.  

Although the first paragraph of her letter referred to ‘your letter of 15 
December 2010 in which you request access to information in Legal Aid 
South Africa’s possession in terms of the Promotion of Access to 
Information Act’, the information officer entirely failed to deal with this 
second records request. Instead she revisited the records requester’s first 
records request in August which she’d already refused in October. 

Her reason for neglecting to deal specifically with the second records 
request in December appears from paragraph 10 of her January letter, in 
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which she claims that the December records request ‘repeated’ the 
August 2010 one. This is incorrect, as a cursory comparison of the two 
Form A annexures in the August and December requests for records 
reveals.  

There is some partial overlap between the two requests in August and 
December to the extent that NOE Nair’s allegations in his 3 August 
2010 letter and the information officer’s allegations in her 18 October 
2010 letter qua CEO have a similar thrust – except that where Nair was 
vague the information officer qua CEO is specific; and the records 
request in December was plainly directed at testing the veracity of her 
specific allegations. 

Together with her January letter, the information officer put up twelve 
records, four of which the records requester already had: a third copy of 
a letter sent him in August, a copy of which the information officer had 
already sent him in October; part of the Approval Framework she had 
also already sent him in October; an email exchange with the records 
requester and the Human Resources Executive in April; and two 
documents the records requester had himself generated and sent to the 
information officer: a scanned copy of the newspaper advertisement for 
the Pietermaritzburg Senior Litigator post and a transcription of an oral 
presentation the information officer made to the Portfolio Committee 
on Justice and Constitutional Development in October 2010. 

The information officer’s purpose in providing these records was not to 
comply with the records requests; it was to support her defensive 
allegations concerning the core dispute made in her October letter and 
repeated in her January letter. Concerning each of the twelve records the 
information officer noted in her ‘Aim of the Document’ column: ‘To 
demonstrate …’ her contentions.  

Nonetheless, four of the records provided by the information officer 
happened more or less to meet some of the requests for records in the 
August and December lists. Apart from these few records requests 
coincidentally met to the records requester’s satisfaction in this manner, 
the rest of the unanswered December request is deemed refused by 
section 27 of the Act. 
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The net result of the information officer’s second go at the August 
request was the same. Again she refused it, this time on a variety of 
different grounds – tacitly abandoning her first set of spurious reasons 
for refusing it. And as just mentioned, she failed to specifically deal with 
the December records request. 

This memorandum will demonstrate that like her October reasons, the 
information officer’s new reasons given in January are equally vacant 
and indefensible under PAIA, and that the records that she has 
unlawfully refused are compellable by way of a High Court mandamus. 

In the light of the information officer’s allegations qua CEO in her 
October and January letters, and the evidence of the hard documentary 
information annexed to her January letter contradicting these allegations, 
the facts concerning the underlying cause of action in this matter have at 
last become clear, to the extent that it is now plain on the evidence of 
the available records that the records requester’s appointment was 
unlawfully aborted off the record and behind the scenes and that a false 
justification was advanced to cover the true reason for it. In the interests 
of expedition, therefore, a number of records refused by the information 
officer, though clearly compellable under PAIA, will not be pursued. 

In his letter covering his August request the records requester pointed 
up the information officer’s obligations under section 23 of the Act to 
notify the records requester on affidavit where specified records 
requested do not exist. Notwithstanding this advice on the operation of 
the Act, the information officer failed to comply. A draft affidavit 
concerning non-existent records is accordingly annexed hereto for the 
information officer to sign under oath or affirmation, as section 23 
requires.  

In terms of section 74(2)(b) of the Act, no internal appeal lies against the 
refusal of a request for access to the records of a public body such as 
LASA. Under section 83(3)(c) of the Act, however, ‘The Human Rights 
Commission may … if reasonably possible, on request, assist any person 
wishing to exercise a right contemplated in this Act’. 

The records requester seeks the assistance of the SAHRC’s PAIA Unit 
in (a) impressing on the information officer the extraordinary 
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seriousness of her violation of the records requester’s constitutionally 
guaranteed right to public documentary information, and (b) urging the 
information officer’s compliance with the Act, to avert (i) mandatory 
interdict proceedings in the South Gauteng High Court (Johannesburg) 
for an order compelling the information officer’s compliance with the 
Act (draft papers are ready) and (b) being reported under section 84 of 
the Act as a PAIA delinquent in the SAHRC’s next annual report to 
Parliament. Both events set to bring LASA into grave disrepute. 

The judgment in The President of RSA v M & G Media (570/10) [2010] 
ZASCA 177 delivered recently by the Supreme Court of Appeal points 
up the enormous gravity and implications of the information officer’s 
apparent contempt for what are rightly described as the ‘founding values 
... of accountability, responsiveness and openness’ in our new 
constitutional democracy (j.mp/fgVErS):  

[1] Open and transparent government and a free flow of 
information concerning the affairs of the state is the lifeblood of 
democracy. That is why the Bill of Rights guarantees to everyone 
the right of access to ‘any information that is held by the state’,1 of 
which Ngcobo J said the following in Brümmer v Minister for 
Social Development:2  ‘The importance of this right ... in a country 
which is founded on values of accountability, responsiveness and 
openness, cannot be gainsaid. To give effect to these founding 
values, the public must have access to information held by the State. 
Indeed one of the basic values and principles governing public 
administration is transparency. And the Constitution demands that 
transparency ‘must be fostered by providing the public with timely, 
accessible and accurate information.’’ 

Paragraphs 9–11 of the judgment emphasize this: 

[9] The Constitution – and consequently the legislation that it has 
spawned – signals a decided rejection of past odious laws, policies 
and practices. In  Shabalala v Attorney-General of Transvaal7 
Mahomed DP expressed that trenchantly in relation to the Interim 
Constitution (it applies as much to the present Constitution) when 
he called it a ‘radical and decisive break from that part of the past 
which is unacceptable’. He went on to say: ‘There is a stark and 
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dramatic contrast between the past in which South Africans were 
trapped and the future on which the Constitution is premised. The 
past was pervaded by inequality, authoritarianism and repression. 
The aspiration of the future is based on what is “justifiable in an 
open and democratic society based on freedom and equality”. It is 
premised on a legal culture of accountability and transparency. The 
relevant provisions of the Constitution must therefore be 
interpreted so as to give effect to the purposes sought to be 
advanced by their enactment’.  

[10] Etienne Mureinik8 captured the essence of the Bill of Rights9 
when he described it as a ‘bridge from a culture of authority … to a 
culture of justification’ – what he called ‘a culture in which every 
exercise of power is expected to be justified.’ The Bill of Rights, he 
continued10 ‘is a compendium of values empowering citizens 
affected by laws or decisions to demand justification. If it is 
ineffective in requiring governors to account to people governed by 
their decisions, the remainder of the Constitution is unlikely to be 
very successful. The point of the Bill of Rights is consequently to 
spearhead the effort to bring about a culture of justification. That 
idea offers both a standard against which to evaluate [the Bill of 
Rights] and a resource with which to resolve the interpretive 
questions that it raises’.  

[11] The ‘culture of justification’ referred to by Mureinik permeates 
the Act. No more than a request for information that is held by a 
public body obliges the information officer to produce it unless he 
or she can justify withholding it. And if he or she refuses a request 
then ‘adequate reasons for the refusal’ must be stated (with a 
reference to the provisions of the Act that are relied upon to refuse 
the request).11 And in court proceedings under s 78(2) proof that a 
record has been requested and declined is enough to oblige the 
public body to justify its refusal.12 

Footnotes: 

 

1. Section 32(1)(a): ‘Everyone has the right of access to any information that is held by the state…’.  

Section 31(1)(b) confers a right of access to information held by other persons in certain circumstances but that is 

not relevant for present purposes.   
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2. 2009 (6) SA 323 (CC) para 62. 

7.  1996 (1) SA 725 (CC) para 26.  

8.  Etienne Mureinik ‘A Bridge to Where? Introducing the Interim Bill of Rights’ 1994 (10) SALJ 31.   

9. Once more with reference to the Interim Constitution.   

10. Page 32. 

11. Section 25(3)(a).  

12. Section 81(3)(a): ‘The burden of establishing that…the refusal of a request for access … complies with the 

provisions of this Act rests on the party claiming that it so applies’. 

A critical analysis and refutation of the information officer’s new reasons 
given in January for refusing the August records request follows below, 
with an identification of the unanswered December requests for records 
still required. The analysis is divided into twenty parts. 

 

FIRST RECORDS REQUEST, AUGUST 2010 

PART 1 

Record:  

A: Relevant excerpts from the minutes of meetings of the Management 
Board [Executive Committee] of Legal Aid South Africa, and its 
resolutions, concerning:  

2. – the procedural mechanism adopted for the recruitment of suitably 
qualified and experienced Senior Litigators, and specifically the 
selection, confirmation, and appointment process.  

Response:  

11. As to your requests 1 and 2: I wish to refer you to the Legal Aid 
SA’s Policy Document read with the Approval Framework. 

Critical analysis and comment:  

Paragraph 11 is no adequate response to request A2. Neither the 
‘Approval Framework’ nor the ‘Recruitment’ (‘Policy Document’) 
protocol (the part of it provided) say anything about any confirmation 
process following the regional professional selection board’s selection 
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and recommendation of a candidate for appointment. The part (it 
seems) of the ‘Recruitment’ protocol supplied makes no provision for 
any second interview. If the information officer can’t produce any 
resolution supporting her allegations qua CEO in paragraphs 6.2–4 of 
her October letter, section 23 of the Act requires her to confirm on 
affidavit that no such record exists. 

PART 2 

Records:  

A: Relevant excerpts from the minutes of meetings of the Management 
Board [Executive Committee] of Legal Aid South Africa, and its 
resolutions, concerning:  

9. – the two issues: ‘At this stage it is not even clear which applicants will 
be considered in the second round or if indeed we will proceed with a 
second round’ ( – per Clark in her email to Brink on 30 April 2010, 
quoted in paragraph 28 of Brink’s letter to Vedalankar). 

Response: 

16. As to requests 8 and 9: I refuse to grant you access to this 
information on the basis of section 44(1) and (2) as the information 
sought herein relate to the deliberative process of the Legal Aid SA 
with third parties. Such information was required by it before; 
during and/or after engaging, in interviews and candidates reference 
check. (Refer in this regard to the Legal Aid SA’s Policy on 
Recruitment Checks.) 

Critical analysis and comment:  

Paragraph 16 is no proper answer to request A9. It appears from the 
information officer’s response here that enquiries were made and 
information was gathered purportedly in terms of the ‘Recruitment 
Checks’ provisions of the ‘RECRUITMENT’ protocol (V2).  

In her letter of 18 October 2010, the information officer qua CEO 
alleged that the Pietermaritzburg Senior Litigator post and two others 
had been frozen for budgetary reasons, and stated, ‘Should we decide to 
unfreeze these positions in the future, the positions will be duly 
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advertised and you will be at liberty to submit your application for any of 
the positions.’ Which means – in her opinion – the records requester’s 
successful application for the post is now dead and buried, and not 
merely hibernating until better days.  

This absolutely excludes the possibility envisaged by section 44(1)(b) of 
the Act that the ‘the disclosure of the record could possibly be expected 
to frustrate the deliberative process’ – namely the records ‘containing 
personal information about’ the records requester to which he’s entitled 
to access in terms of the express provisions of section 11(2) of the Act: 
‘A request contemplated in subsection (1) includes a request for access 
to a record containing personal information about the requester.’  

In short, the records requester is entitled to copies of all and any records 
containing personal information and opinions about him that LASA has 
gathered. 

If no minutes exist of any discussion of what applicants would be 
interviewed for a second time, and whether or not such second 
interviews would be held, the information officer is required by section 
23 of the Act to state on affidavit that there is no record of any 
discussion ever having taken place of these two issues that Clark alleged 
to have arisen. 

PART 3 

Record:  

A: Relevant excerpts from the minutes of meetings of the Management 
Board [Executive Committee] of Legal Aid South Africa, and its 
resolutions, concerning:  

10 – the particular ‘pace we have decided … to complete our process’ to 
recruit and appoint a Senior Litigator for Pietermaritzburg – which 
remaining ‘process’ entailed arranging an interview of the selected 
candidate by Judge Mlambo ( – per Clark in her email to Brink on 30 
April 2010, nearly six months after the professional selection board 
had interviewed the shortlisted candidates and made its selection, 
quoted in paragraph 33 of Brink’s letter to Vedalankar; and per 
KwaZulu-Natal Regional HR Officer Baboo Brijlal’s (‘Brijlal’) 
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telephonic advice to Brink, quoted in paragraph 21 of Brink’s letter 
to Vedalankar). 

Response:  

17. As to request 10: No time limit was set to finalise the 
recruitment process. 

Critical analysis and comment:  

Paragraph 17: Ad request A10: If contrary to what Clark claimed to the 
records requester – six months after his successful interview and no 
feedback from LASA whatsoever – no decision on the record was taken 
as to the ‘pace we have decided … to complete our process’ to appoint 
him Senior Litigator at Pietermaritzburg, after his selection and 
recommendation, section 23 of the Act requires the information officer 
to confirm this on affidavit. 

PART 4 

Records:  

A: Relevant excerpts from the minutes of meetings of the Management 
Board [Executive Committee] of Legal Aid South Africa, and its 
resolutions, concerning:  

11. – the decision to ‘put on hold … the recruitment process to finalize 
the appointments for all vacant Senior Litigator posts’ ( – per Nair in 
his letter to Brink). 

12. – the decision by the Management Board thereafter that ‘we will not 
be proceeding with the filling of any of these posts due to various 
reasons’ – and the excerpt of the minutes relating to this resolution 
will enumerate and detail all of these ‘various reasons’ for aborting 
the recruitment process in respect of the Pietermaritzburg Senior 
Litigator position, and of the other Senior Litigator posts referred to, 
after the Pietermaritzburg Senior Litigator post had promptly been 
nationally re-advertised following Judge Mlambo’s disapproval of the 
first applicant selected; after shortlisted candidates had been 
interviewed; and after the professional selection board had assessed, 
selected and recommended a suitably qualified and experienced 
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senior legal professional for the Pietermaritzburg Senior litigator post 
( – per Nair in his letter to Brink). 

Response:  

19. For your requests 11; 12: 13 (PART A); 13 (PART B); 14 
(PART A); 14 (PART B); 15 (PART B): please refer to the 
correspondence on costs cutting measures, read with the Legal Aid 
SA’s Approval Framework. 

Critical analysis and comment:  

It is no sufficient answer to requests A11 and A12 to ‘refer to the 
correspondence on costs-cutting measures, read with the Legal Aid SA’s 
Approval Framework’. These records do not reflect either of the alleged 
two decisions specified in requests A11 and A12. The records to which 
the information officer refers don’t even mention Senior Litigators, let 
alone any decision-making to first ‘put on hold’ their recruitment and 
then ‘freeze’ the vacant posts for which they were selected and 
recommended. If no records of these two alleged decisions exist, section 
23 of the Act requires the information officer to confirm this on 
affidavit. 

PART 5 

Record:  

A: Relevant excerpts from the minutes of meetings of the Management 
Board [Executive Committee] of Legal Aid South Africa, and its 
resolutions, concerning:  

16 – any other matters discussed by the Management Board concerning 
Brink and/or the Pietermaritzburg Senior Litigator post, after the re-
advertisement of the post in August 2009. 

Response 

21. As for your request 16: I am not aware of any of the Executives 
discussing you and/or your candidacy for the above-mentioned 
post save the edited and blacked out recommendation for the next 
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round of interviews. This is attached hereto as part of the bundle in 
the table above. 

22. As to the regional panel members’ individual assessment notes; 
scores; deliberations; submissions and assessment reports on you, I, 
having considered your request, refuse to grant you access thereto 
as these documents and information relating thereto were compiled 
from the Legal Aid SA’s panel’s deliberative process of decision-
making in the assessment and interview of candidates, including 
you, for vacant posts in the Legal Aid SA. I am entitled to refuse to 
grant you this information in terms of section 44(1) and (2) of 
PAIA. 

Critical analysis and comment: 

Ad paragraph 21: If no records exist of any discussion of the records 
requester or of the Pietermaritzburg Senior Litigator post by members 
of the management executive after August 2009, section 23 of the Act 
requires the information officer to confirm this on affidavit. 

Ad paragraph 22: Not having been asked for access to ‘the regional 
panel members’ individual assessment notes; scores; deliberations; 
submissions; and assessment reports’, the information officer’s 
announcement of her decision to retain these records is irrelevant. (Had 
they been sought, the information officer would have been required to 
produce them under section 11(3) of the Act.) 

PART 6 

B: Other records 

Records: 

1. The minutes of the KwaZulu-Natal regional professional selection 
board’s interview with … Brink on 12 November 2009. 

28. The instruction issued to Mdaka to send Brink a ‘regret letter’. 

32. The Management Board’s, alternatively Nair’s, alternatively, Mdaka’s, 
alternatively any other officer’s notifications of the Principals of the 
Pietermaritzburg and Durban Justice Centres (and of any other Justice 

330



���
�

Centres affected) that the Management Board, alternatively Nair, would 
‘not be proceeding with the filling any of these posts’ for Senior 
Litigators which had been nationally advertised for a second time, and 
for which suitably qualified and experienced senior legal professionals 
had been shortlisted, interviewed, assessed and selected by the 
KwaZulu-Natal (and any other) regional professional selection board(s)  
( –per Nair’s letter to Brink).  

Response: 

23. I have decided, notwithstanding the above position, and after I 
have exercised my discretion, to grant you access to an 
edited/blacked out version of the final recommendation of the 
panel to show you what its decision was. 

24. As for your requests 1; 2; 28; 29; 30; 31; and 32: Except for 
annexures “V7” and “V9” (attached), I have exercised my discretion 
against granting you access thereto. I refuse to grant you access 
thereto in terms of section 44(1) and (2) of PAIA. My reason 
therefore is that this information was generated and compiled as a 
result of the Legal Aid SA’s panel’s deliberative process of decision-
making in the assessment and interview of candidates, including 
you, for the vacant posts in the Legal Aid SA. 

Critical analysis and comment:  

Ad paragraph 23: The ‘final recommendation of the panel’ (V7) in its 
edited form sufficiently meets requests B1 and B2 for the records 
requester’s purposes. (Having supplied the record, the question becomes 
academic, but the Act affords the information officer no ‘discretion’ to 
withhold such personal information about the records requester 
following the conclusion of the selection process.) 

Ad paragraph 24: Request B28 for ‘The instruction issued to Mdaka to 
send Brink a “regret letter”’ is not satisfied by providing the records 
requester with a third copy of the letter itself (V9).  

The request for a copy of the simple instruction is manifestly not hit by 
‘section 44(1) and (2) of PAIA’, having nothing to do with ‘Legal Aid 
SA’s panel’s deliberative process of decision-making in the assessment 

331

K



�	�
�

and interview of candidates, including you, for the vacant posts in the 
Legal Aid SA’ as the information officer wrongly alleges. 

For the same reason, request B32 for copies of the written ‘notifications 
of the Principals of the Pietermaritzburg and Durban Justice Centres 
(and of any other Justice Centres affected) that the Management Board, 
alternatively Nair, would “not be proceeding with the filling any of these 
posts” for Senior Litigators’ is plainly not hit by ‘section 44(1) and (2) of 
PAIA’ either. 

PART 7 

Records: 

3. All written communications, including email, between Brijlal and 
Nair, and/or other members of the Management Board, concerning 
the Durban and Pietermaritzburg Senior Litigator posts, subsequent 
to the re-advertisement of these posts in August 2009. 

4. All written communications, including email, between members of 
the KwaZulu-Natal regional professional selection board and Nair, 
and/or other members of the Management Board, concerning the 
Durban and Pietermaritzburg Senior Litigator posts, subsequent to 
the re-advertisement of the posts in August 2009. 

Responses: 

18. As to requests 3 and 4 (both in Part A and B of the request 
document): there are no such communications that I am aware of. I 
am willing to provide you with an email from Ms Clark dated 30 
April 2010 which you already have in your possession and which 
you have referred to in your letter to Mlambo JP on or about 30 
November 2010. This was blind copied to the ROE of KZN Mr 
Mdaka and Brijal. 

25. As to requests 3: and 4: Please refer to above. [paragraph 24 
quoted in Part 6 above] 

 

 

332

K



�
�
�

Critical analysis and comment:  

In her paragraph 18, the information officer incorrectly suggests that 
requests A3 and A4 are the same as B3 and B4. In fact they are quite 
different – the former are clearly not for records of ‘communications’. 
If, other than Clark’s email to the records requester blind-copied to 
Mdaka and Brijlal, no records exist of ‘written communications’ between 
the parties described over the period defined in these requests, the 
information officer is required to confirm this on affidavit under section 
23 of the Act. 

PART 8 

Record: 

13.  All records, including but not limited to email, reports and notes, 
pertaining to the decision to ‘put on hold … the recruitment process 
to finalize the appointments for all vacant Senior Litigator posts’ ( – 
per Nair’s letter to Brink). 

14. All records, including but not limited to email, reports and notes, 
pertaining to the decision to finally abort the ‘recruitment process’ 
and ‘not be proceeding with the filling of any of these posts’ ( – per 
Nair’s letter to Brink). 

15. All records, including but not limited to email, reports and notes, 
canvassing the ‘various reasons’ that the alleged decision to abort the 
‘recruitment process’ was allegedly ‘due to’ ( – per Nair’s letter to 
Brink). 

Response: 

19. For your requests 11; 12: 13 (PART A); 13 (PART B); 14 
(PART A); 14 (PART B); 15 (PART B): please refer to the 
correspondence on costs cutting measures, read with the Legal Aid 
SA’s Approval Framework. 

29. As to requests 13, 14 and 15: The decision to create or abolish a 
post is derived from the Approval Framework which is annexed 
herewith. All communication relating thereto is also attached. If for 
any reason, the e-mail or any form of communication is not 
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attached, it would have been verbal, the authority of which derives 
from the aforementioned Approval Framework. 

Critical analysis and comment:  

Ad paragraph 29: Section 23 of the Act requires the information officer 
to confirm on affidavit that no records exist to support Nair’s allegations 
quoted in requests B13, B14, and B15. 

PART 9 

Record: 

16. All and any email or other written correspondence with third parties 
concerning Brink and/or his selection by the KwaZulu-Natal 
regional professional selection board for appointment to the 
Pietermaritzburg Senior Litigator post, including but not limited to 
email or other correspondence with members of the following email 
group to which Vedalankar and Nair belong ( – see 
http://j.mp/9Iipxr): 

 

26. Excluding the ‘regret letter’ to Brink from KwaZulu-Natal Regional 
Operations Executive Vela Mdaka (‘Mdaka’) on 23 August 2010 and 
emailed to Brink by Brijlal by way of an email attachment on the same 
day, the ‘regret letters’ sent to all of the other shortlisted candidates 
interviewed by the KwaZulu-Natal regional professional selection board 
on 12 November 2009 – following the decision made not to ‘be 
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proceeding with the filling of any of these posts’, i.e. ‘all vacant Senior 
Litigator posts’ ( – per Nair’s letter to Brink). 

Response: 

30. As to your requests 16; 19; 20; 21; 22; 23; 24: 26; and 27: I have 
exercised my discretion against granting you access to this 
information in terms of sections 43(1) as it relates to confidential 
correspondence with third parties. 

31. I further refuse to grant you access on the same information and 
documents on the basis of section 44(1) and (2) as the information 
sought herein relate to the deliberative process of the Legal Aid SA 
with third parties. Such information was required by it before; 
during and/or after engaging, in interviews and candidates reference 
check. (Refer in this regard to the Legal Aid SA’s Policy on 
Recruitment Checks). I also refuse to provide access to this record 
as it relates to research or information gathering by third parties on 
behalf of Legal Aid SA as contemplated in section 43(1) and (2). It 
seems apparent to me that you already have document(s) that you 
seek in this regard. 

Critical analysis and comment:  

Section 43(1) of the Act doesn’t provide that ‘confidential 
correspondence with third parties’ (the information officer’s 
homebrewed faux legal phrase) is excluded from access by a records 
requester. The section provides (in the heading) for the ‘Mandatory 
protection of research information of third party and protection of 
research information of public body’.  

The information officer hasn’t made a case that any ‘research 
information’ is contained in the correspondence records identified in 
request B16 – nor, even if it did contain ‘research information’, that 
‘serious disadvantage’ would ensue from disclosing it.  

Section 43(1) obviously has no application to request B16, and the 
information officer is not justified in denying the records requester 
access to the records of LASA’s ‘correspondence with third parties’ 
about him and the post he was duly selected and recommended for. 
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Section 11(2) of the Act explicitly entitles the records requester to access 
records of ‘correspondence with third parties concerning Brink and/or 
his selection by the KwaZulu-Natal regional professional selection board 
for appointment to the Pietermaritzburg Senior Litigator post’. 

Request B26 manifestly has nothing whatsoever to do with ‘research 
information of third party [or] public body’ nor with ‘Operations of 
public bodies’. It is a request for copies of the ‘regret letters’ allegedly 
‘sent to all of the other shortlisted candidates interviewed by the 
KwaZulu-Natal regional professional selection board on 12 November 
2009’. Copies of these letters are required, and any confidential 
information (addresses, telephone numbers) may be blacked out. If no 
such letters were sent, and no copies of them exist in LASA’s records 
accordingly, the information officer is required by section 23 of the Act 
to confirm this on affidavit. 

Section 43(1) and (2) of the Act (‘Mandatory protection of research 
information of third party, and protection of research information of 
public body’) and/or section 44(1) and (2) (‘Operations of public 
bodies’) do not preclude access to these records. 

In stating her impression in her paragraph 31 that the records requester 
‘already ha[s]’ the records mentioned in her paragraph 30, the 
information officer is mistaken.  

PART 10 

Record: 

17. Vedalankar’s ‘referr[al]’ to Nair of Brink’s letter to her, ‘to provide a 
response’ to it on her behalf ( – per Nair’s letter to Brink). 

18. Any further correspondence between Vedalankar and Nair by email 
or otherwise concerning Brink, and/or his letter to Vedalankar. 

Response: 

32. As for your requests 17 and 18: There is no such discussion 
other than the documents provided to you. 
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Critical analysis and comment:  

None of the ‘documents provided’ by the information officer 
correspond with these requests. Section 23 of the Act requires the 
information officer to confirm on affidavit that the records identified in 
requests B17 and B18 don’t exist.  

Part 11 

Record: 

25. Nair’s ‘request’ issued to the ‘HR department’ in accordance with his 
stated intention to ‘request our HR department to send out regret letters 
to all persons who were interviewed during the first round of interviews’ 
on 12 November 2009 ( – per Nair’s letter to Brink). 

Response: 

33. As for your request 25: As this information would relate to the 
internal deliberations; opinions and views intended for Legal Aid 
SA to take certain decisions as contemplated in section 44(1) and 
(2), I have exercised my discretion against granting you access 
thereto. I therefore refuse to grant you access to this information or 
document. 

Critical analysis and comment:  

A simple instruction of the sort identified in request B25 is manifestly 
not hit by section 44(1) and (2), because it does not reflect ‘deliberations; 
opinions and views intended for Legal Aid SA to take certain decisions’. 
The information officer has no ‘discretion’ under the Act to refuse this 
record and the records requester is entitled to it. If this record doesn’t 
exist, section 23 of the Act requires the information officer to confirm 
this on affidavit.  

PART 12 

Record: 

33. All and any records, including internal email, founding Nair’s 
statement: ‘I can now confirm that we will not be proceeding with the 
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filling of any of these posts’, i.e. ‘all vacant Senior Litigator posts’       
( – per Nair’s letter to Brink). 

Response: 

As for your requests 33; and 34: Your attention is referred to the 
costs-cutting measures correspondence in which Nair was 
instrumental in identifying posts that should be cut; frozen etc. This 
was part of the Executive’s mandate around that time. See especially 
the email and memo from COO to all Executives: ROES; JCEs and 
‘All Staff’ herein above wherein Cabinet also propagated the same 
mechanisms as Legal Aid SA. 

Critical analysis and comment:  

None of the ‘costs-cutting measures correspondence in which Nair was 
instrumental in identifying posts that should be cut; frozen etc’ makes 
any mention of any decision to ‘not be proceeding with the filling of any 
of these posts’, i.e. ‘all vacant Senior Litigator posts’. The 
‘correspondence … referred to’ is accordingly irrelevant. If no records 
exist concerning the alleged decision not to ‘be proceeding with the 
filling of any of these posts’, i.e. ‘all vacant Senior Litigator posts’, 
section 23 of the Act requires the information officer to confirm it on 
affidavit. 

PART 13 

Record: 

35. All and any other electronic records, including internal email, in 
which the word ‘Brink’ features, where it clearly or possibly refers to 
the records requester Adv Anthony Brink ( – conduct a search on 
the word ‘Brink’ of the computer server at LASA’s national office on 
which all computer files, documents, and email are archived). 

Response: 

35. As for request 35: To the best of knowledge there are no other 
electronic records relating to you. 
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Critical analysis and comment:  

Section 23 of the Act requires the information officer to confirm her 
allegation on affidavit, noting the steps she’s taken to enquire and make 
sure. 

SECOND PAIA RECORDS REQUEST, 15 DECEMBER 2010:  

Note: All text quoted below originates from paragraphs 6.6 and 6.7 of 
the CEO and information officer’s letter to the records requester on 18 
October 2010.  

PART 14 

Records: 

1. Records/relevant excerpt(s) from records reflecting the quantum of 
LASA’s ‘anticipated funding for the 2010/11 financial year’.  

2. Records/relevant excerpt(s) from records reflecting the quantum of 
the lower ‘funding’ that ‘materialise[d]’. 

3. Records/relevant excerpt(s) from records reflecting the quantum of 
the ‘funding … shortfall … cutting our baseline funding by a 
significant amount’. 

Response:  

None. 

Comment: 

Even if unintentionally, the records V3 and V4 provided by the 
information officer satisfactorily meet requests 2.1–3. 

PART 15 

Record: 

4. Minutes reflecting NOE Nair’s ‘motivat[ion of] a change in the 
organizational structure’, namely ‘a reduction to our staff 
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establishment in the 2010/11 financial year in order to meet this 
shortfall’, alternatively the mere ‘freezing of positions’ without an 
actual ‘reduction to our staff establishment to meet this shortfall’. 

Response: 

None. 

Comment: 

It’s plain from paragraph 29 of the information officer’s letter that no 
record exists to support her clear implication qua CEO in her October 
letter that Nair ‘motivate[d] a change in the organizational structure’ 
apropos of Senior Litigator posts, namely ‘a reduction to our staff 
establishment in the 2010/11 financial year in order to meet this 
shortfall’ by abolishing vacant Senior Litigator posts, alternatively by the 
‘freezing of positions’.  

The only record that exists of a ‘change in the organizational structure’ 
that Nair ‘motivate[d]’ in 2010 was his proposal on 15 July that 56 
vacant junior criminal defence practitioner posts be abolished, with 
more if necessary, and possibly some paralegal and administrative posts 
too, in ‘reduction to our staff establishment in the 2010/11 financial year 
in order to meet this shortfall’.  

The information officer’s statements quoted in record request 2.4 were 
made in the context of her allegations that Senior Litigator posts had 
been frozen to meet LASA’s budgetary ‘shortfall’ (paragraphs  6.6–7 of 
her October letter). 

Section 23 requires the information officer to confirm on affidavit that 
no record exists of Nair having ‘motivate[d]’ for ‘a reduction to our staff 
establishment in the 2010/11 financial year in order to meet this 
shortfall’ by abolishing vacant Senior Litigator posts, alternatively by the 
‘freezing of [such] positions’.  

PART 16 

Record: 
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5. Minutes reflecting NOE Nair’s consultation with HRE Clark and 
noting her views, in terms of section 8.1.2 (b) of the Approval 
Framework, concerning his intended ‘decision that all vacant senior 
litigator posts that were vacant would be immediately frozen’. 

Response: 

None. 

Comment: 

It further appears from paragraph 29 of the information officer’s 
January letter that no record as identified in request 2.5 exists, and if this 
is correct section 23 requires her to confirm this on affidavit. 

PART 17 

Records: 

6. Minutes of ‘management’ meetings held ‘Since early this year’ 
recording its discussion that ‘a reduction to our staff establishment’ 
was ‘required … in order to meet this shortfall’ in ‘funding’ that was 
lower than ‘anticipated’ by a ‘significant’ amount. 

7. Minutes of ‘management’ meetings held ‘Since early this year’ 
recording the work ‘management … had’ to perform ‘to identify 
positions which could be frozen … in order to meet this shortfall’ in 
‘funding’ that was lower than ‘anticipated’ by a ‘significant’ amount. 

8. Minutes and/or notes kept/made ‘Since early this year’ in which the 
‘positions which could be frozen’ were ‘identif[ied]’ by ‘management’. 

Response: 

None. 

Comment: 

193. Though not exactly so, requests 2.6–8 are substantially met by 
records V4 and V5, and these records suffice. 
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PART 18 

Record: 

9. The resolution passed by ‘management’ in terms of section 8.1.2 (b) 
of the Approval Framework, following consultation with HRE Clark 
and with COO Makokoane’s agreement, in relation to the claim: ‘In 
July 2010 the NOE and CEO took the decision that all senior 
litigator posts that were vacant would immediately be frozen.’  

Response: 

None. 

Comment: 

It also appears from paragraph 29 that no record exists of the decision 
mentioned in request 2.10, and if so section 23 of the Act requires the 
information officer to confirm this on affidavit – namely that no record 
whatsoever exists of any decision by member of the management 
executive taken ‘In July 2010 … that all senior litigator posts that were 
vacant would be immediately frozen.’  

PART 19 

Record: 

10. Written notification of the Board Executive Committee of the 
‘decision … the NOE and CEO took … In July 2010 … that all 
senior litigator posts that were vacant would immediately be frozen’. 

Response: 

None. 

Comment: 

It appears from paragraph 34 of the information officer’s letter that no 
record exists of any notification of the Board of Directors of the alleged 
decision that ‘the NOE and CEO took’ as alleged by the information 
officer in her October letter ‘that all senior litigator posts that were 
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vacant would be immediately frozen’; and if so, section 23 of the Act 
requires the information officer to confirm this on affidavit. 

PART 20 

Record: 

11. Email to Durban Justice Centre attorney Bongani Mngadi (he says ‘in 
April/May’) notifying him that the Durban Senior Litigator post for 
which he’d applied wasn’t going to be filled. 

Response: 

None. 

Comment: 

According to Mngadi’s information to the records requester on 12 
November 2010, this record must exist and the records requester 
requires it.  

 

ADV ANTHONY BRINK 

3 March 2011 

arbrink@iafrica.com 
033 344 2420 
083 779 4174 
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25 Baker Road 

Prestbury 

Pietermaritzburg 3201 

9 March 2011 

Ms Vidhu Vedalankar 

Chief Executive Officer 

Legal Aid South Africa 

29 De Beer Street 

Braamfontein 

Johannesburg 

 

Dear Ms Vedalankar 

PROMOTION OF ACCESS TO INFORMATION ACT 

THIRD REQUEST FOR RECORDS 

SENIOR LITIGATOR POSITION, PIETERMARITZBURG 

I enclose a third request for further records under the Promotion of Access to 

Information Act (‘PAIA’ or ‘the Act’). As before, it comprises a Form A request 

with an annexure listing the records I want. 

In your letter of 28 January 2011 you stated you’d returned my cheque for the 

mandatory R35 request fee. This fee is not refundable under the Act, so I didn’t 

collect it, and it will have been returned to you by the Post Office. But if it’s been 

discarded, please let me have LASA’s bank account details and I’ll make a direct 

deposit. And again, once it’s been computed, please inform me of your access fee. 

A week ago, on the 3rd, I copied you in on my memorandum to the PAIA Unit of 

the SAHRC, in which I identified the records I’m still seeking and which PAIA 

requires you to surrender. I also prepared a draft affidavit concerning non-existent 

records for you to sign, to comply with your hitherto unmet obligations under 

section 23 of the Act.  
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In addition to my third records request herewith, please address your attention to 

these unattended other matters, including my (remaining) unanswered records 

requests of 15 December 2010, which, as I pointed out, you’d neglected to deal 

with by mistake. Your full and proper compliance with PAIA is a matter of the 

first importance under section 32(1)(a) of the Constitution. 

Apropos of the status of the records identified in my new record requests 14 and 

15, the Sarah Palin Yahoo email scandal in the US is instructive. In September 

2008 the Governor of Alaska and Vice Presidential candidate was found to have 

been using a private email account to discuss government business. An article in 

iTwire pointed up the issue involved: ‘Personal emails are not part of the public 

record. That’s the general state of play when it comes to politics in the good ol’ 

USA. It is why there are official public email accounts which are designed for 

official business use and which become part of the official public record.’ 

(http://bit.ly/hnyXO8) 

Your reciprocal communications with Judge Mlambo concerning my letter to him 

and the Board on 30 November 2010 while he was abroad in the US are public 

records, and I require them. Likewise the record of Judge Mlambo’s request to the 

Board of Directors to ignore my correspondence to the Board concerning the 

breakdown of lawful governance at LASA; your and LASA’s contraventions of the 

PFMA; and your failure, citing wholly bogus reasons, to comply with your 

constitutional obligations under PAIA – none of which, he told me to my 

considerable surprise, was any of the Board’s business. 

Yours sincerely 

 

ADV ANTHONY BRINK 

CC: Attorneys Chantal Kisoon and Nokwanda Molefe: PAIA Unit, SAHRC 
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Third PAIA Request 

FORM A

REQUEST FOR ACCESS TO RECORD OF PUBLIC BODY

(Section 18(1) of the Promotion of Access to Information Act, 2000 (Act No. 2 of 
2000))

[Regulation 2] 

FOR DEPARTMENTAL USE

                                                  Reference number: 

Request received by (state rank, name and surname of information officer/deputy information 
officer) on (date) at (place).

Request fee (if any): R ....................................

Deposit (if any): R ...................................

Access fee: R ...................................

SIGNATURE OF INFORMATION OFFICER/DEPUTY INFORMATION OFFICER 

A. Particulars of public body

The Information Officer 
CEO Ms Vidhu Vedalankar 

Legal Aid South Africa 

Private Bag X76 
Braamfontein 2017 

Johannesburg  

B. Particulars of person requesting access to the record

(a) The particulars of the person who requests access to the record must be recorded below.

(b) Furnish an address and/or fax number in the Republic to which information must be sent.

(c) Proof of the capacity in which the request is made, if applicable, must be attached.
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Full names and surname         :  Anthony Robin Brink

Identity number                        :  590225 5116 081

Postal address                         :  25 Baker Road, Prestbury, Pietermaritzburg 3201

Fax number                              :  086 672 0776

Telephone number                   :  033 344 2420

E-mail address                         :  arbrink@iafrica.com

Capacity in which request is made, when made on behalf of another person: 

N/A

C. Particulars of person on whose behalf request is made

This section must be completed only if a request for information is made on behalf of another 
person.

Full names and surname :  N/A

Identity number   : N/A

D. Particulars of record

(a) Provide full particulars of the record to which access is requested, including the reference 
number if that is known to you, to enable the record to be located.

(b) If the provided space is inadequate please continue on a separate folio and attach it to this 
form. The requester must sign all the additional folios. 

1. Description of record or relevant part of the record:  

2. Reference number, if available: 

3. Any further particulars of record:  

See annexure headed ‘THIRD PAIA RECORDS REQUEST: ANNEXURE TO 

FORM A’  
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E. Fees

(a) A request for access to a record, other than a record containing personal information about 
yourself, will be processed only after a request fee has been paid.

(b) You will be notified of the amount required to be paid as the request fee.

(c) The fee payable for access to a record depends on the form in which access is required and 
the reasonable time required to search for and prepare a record.

(d) If you qualify for exemption of the payment of any fee, please state the reason therefor. 

Reason for exemption from payment of fees:  

N/A

F. Form of access to record

If you are prevented by a disability to read, view or listen to the record in the form of access 
provided for in 1 to 4 hereunder, state your disability and indicate in which form the record is 
required.

Disability: N/A Form in which record is required: 

Mark the appropriate box with an "X".

NOTES:

(a) Your indication as to the required form of access depends on the form in which the record is 
available.

(b) Access in the form requested may be refused in certain circumstances. In such a case you will 
be informed if access will be granted in another form.

(c) The fee payable for access to the record, if any, will be determined partly by the form in which 
access is requested. 

1. If the record is in written or printed form - 

X copy of record* inspection of record
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2. If record consists of visual images -

(this includes photographs, slides, video recordings, computer-generated images, sketches, etc.) 

view the images X copy of the images* transcription of the 
images*

3. If record consists of recorded words or information which can be 
reproduced in sound - 

listen to the soundtrack 
(audio cassette)

X transcription of soundtrack*

(written or printed document)

   

4. If record is held on computer or in an electronic or machine-readable 
form - 

printed copy of record* printed copy of 
information derived from 
the record*

X copy in computer 
readable form*

(on compact disc)

*If you requested a copy or transcription of a record (above), do you wish the 
copy or transcription to be posted to you? 

A postal fee is payable. 

YES

Note that if the record is not available in the language you prefer, access may be granted in the 
language in which the record is available.

In which language would you prefer the record?     English
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G. Notice of decision regarding request for access

You will be notified in writing whether your request has been approved/denied. If you wish to be 
informed thereof in another manner, please specify the manner and provide the necessary 
particulars to enable compliance with your request.

How would you prefer to be informed of the decision regarding your request for access to the 
record?       By email

Signed at Pietermaritzburg on this 9th day of March 2011. 

…………………………………..
SIGNATURE OF REQUESTER 
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SECOND MEMORANDUM 

TO: ATTORNEYS CHANTAL KISOON AND NOKWANDA 

MOLEFE, PAIA UNIT, THE SOUTH AFRICAN HUMAN 

RIGHTS COMMISSION 

IN RE: ADV ANTHONY BRINK AND LEGAL AID SOUTH 

AFRICA 

A CRITICAL ANALYSIS DEMONSTRATING THE FACTUAL 

AND LEGAL IRRELEVANCE OF THE REASONS 

ADVANCED BY BRIAN NAIR, DEPUTY INFORMATION 

OFFICER OF LEGAL AID SOUTH AFRICA, FOR REFUSING 

ACCESS TO CERTAIN SPECIFIED RECORDS DULY 

REQUESTED UNDER SECTION 11 OF THE PROMOTION 

OF ACCESS TO INFORMATION ACT 2 OF 2000  

This Second Memorandum comprises two sections.  

Section 1 deals with newly appointed LASA deputy information officer 
Brian Nair’s response to Parts 9 and 20 of my First Memorandum of 3 
March 2011, in which I identified the records I still require but which 
LASA information officer Vedalankar has unlawfully withheld and 
which records Nair persists in unlawfully withholding. 

Section 2 deals with Nair’s unlawful refusal of records specified in my 
third records request of 9 March 2011.  

For ease of reference, Parts 9 and 20 of my First Memorandum are 
recited in Section 1 below, detailing the records I need that Vedalankar 
and Nair have unlawfully withheld. Likewise, the records specified in my 
third records request that Nair has unlawfully refused are recited in 
Section 2. 

In each case, I will analyse and demonstrate the obvious factual and legal 
vacancy of the reasons Nair advances for unlawfully refusing me access 
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to the records I need, in violation of my constitutional right to 
information.  

I have made provision for the SAHRC’s PAIA Unit to record its 
opinion regarding Nair’s reasons for concealing from me and from the 
Labour Court the evidence of the records I seek and which I now 
urgently require for the preparation of my case against LASA in that 
court. 

I respectfully request this matter be given priority attention: the outcome 
of my referral of my unfair discrimination complaint to the CCMA was 
the issue of a non-resolution certificate, as expected, following a 
conciliation hearing on 20 April, and I am required to launch my case in 
the Labour Court within six weeks of that date.  

 

ADV ANTHONY BRINK 

28 April 2011 

arbrink@iafrica.com 
033 344 2420 
083 779 4174 

  

402

L



��
�

SECTION 1 

First Memorandum 

PART 9  

26. Excluding the ‘regret letter’ to Brink from KwaZulu-Natal Regional 
Operations Executive Vela Mdaka (‘Mdaka’) on 23 August 2010 and 
emailed to Brink by Brijlal by way of an email attachment on the same 
day, the ‘regret letters’ sent to all of the other shortlisted candidates 
interviewed by the KwaZulu-Natal regional professional selection board 
on 12 November 2009 – following the decision made not to ‘be 
proceeding with the filling of any of these posts’, i.e. ‘all vacant Senior 
Litigator posts’ ( – per Nair’s letter to Brink). 

Information officer’s response on 28 January 2011: 

30. As to your request.. … 26 …: I have exercised my discretion 
against granting you access to this information in terms of sections 
43(1) as it relates to confidential correspondence with third parties. 

Requester’s critical analysis and comment in First Memorandum 

on 3 March 2011:  

Section 43(1) of the Act doesn’t provide that ‘confidential 
correspondence with third parties’ (the information officer’s 
homebrewed faux legal phrase) is excluded from access by a records 
requester. The section provides (in the heading) for the ‘Mandatory 
protection of research information of third party and protection of 
research information of public body’. … 

Request B26 manifestly has nothing whatsoever to do with ‘research 
information of third party [or] public body’ nor with ‘Operations of 
public bodies’. It is a request for copies of the ‘regret letters’ allegedly 
‘sent to all of the other shortlisted candidates interviewed by the 
KwaZulu-Natal regional professional selection board on 12 November 
2009’. Copies of these letters are required, and any confidential 
information (addresses, telephone numbers) may be blacked out. … 
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Deputy information officer’s response on 8 April 2011: 

I confirm that regret letters were sent to two other applicants for 
the senior litigator positions. However such information cannot be 
disclosed to third parties without their consent. 

Requester’s further comment: 

The term ‘personal information’ defined in section 1 of PAIA ‘means 
information about an identifiable individual, including, but not limited to 
… (f) correspondence sent by the individual that is implicitly or 
explicitly of private or confidential nature or further correspondence 
that would reveal the contents of the original correspondence’. 

Section 34(1) of PAIA provides that ‘the information officer of a public 
body must refuse a request for access to a record of the body if its 
disclosure would involve the unreasonable disclosure of personal 
information about a third party’.  

Section 34(2) provides: ‘A record may not be refused in terms of 
subsection (1) insofar as it consists of information – (a) about an 
individual who has consented in terms of section 48 or otherwise in 
writing to its disclosure to the requester concerned’. 

I am not seeking any ‘personal information about a third party’ or ‘about 
an individual’ or ‘correspondence sent by’ him. 

I am seeking copies of formal ‘regret letters’ sent to the other shortlisted 
applicants interviewed for the vacant Pietermaritzburg and Durban 
Senior Litigator posts. Four were interviewed, including me. Our names 
are no secret and appear on KZN Regional Operations Executive Vela 
Mdaka’s Motivation form, signed off by the selection panel in 
November 2009.  

This Motivation form, supplied to me by the information officer on 28 
January 2011, well over a year after my successful interview, shows that 
indeed I was selected and recommended for appointment to the 
Pietermaritzburg Senior Litigator post for which I had applied (as 
Bongani Mngadi was chosen for Durban).  

Mngadi’s information to me on the telephone on 12 November 2010 
was that he’d already been notified ‘in April/May’ 2010 that the Durban 
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post wasn’t going to be filled. (In contradistinction, despite my 
persistent appeals for information, I was deliberately kept waiting in the 
dark.) 

Mngadi told me he never got any ‘regret letter’ in August 2010, like I did. 

The deputy information officer appears to confirm this in his reasons 
for refusing me copies of the other ‘regret letters’: ‘I confirm that regret 
letters were sent to two other applicants’ – not three. 

As mentioned, I have the other candidates’ names. Their addresses are 
‘publicly available’, as section 34(2)(c) puts it, kept on register by the 
Law Society. The names and addresses on the ‘regret letters’ are 
accordingly not ‘personal information about a third party’ or ‘about an 
individual’.  

Bald ‘regret letters’ from LASA, such as the one I received, giving no 
reasons and containing no ‘personal information about a third party’ or 
‘about an individual’, are manifestly not hit by section 34 of PAIA and 
are therefore compellable and must be disclosed. 

No consent by the addressees is required under section 34(2) of PAIA, 
and the deputy information officer ignorantly misstates the law in 
alleging it is. 

The deputy information officer’s refusal to disclose these records is 
incompetent and unlawful.  

The record is compellable and it must be disclosed. 

SAHRC PAIA Unit’s comment: 

We agree/We disagree because 
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SECTION 2 

Third records request on 9 March 2011  

Record 3.2 

LASA’s complete Recruitment protocol if it extends beyond nine pages. 
(Record V2 annexed to Vedalankar’s letter ends abruptly on page 9 and 
appears to be incomplete. (Bundle, pages 228–34)) 

Deputy information officer’s response on 8 April 2011: 

The policy deals with Recruitment, Induction, Probation and 
Relocation. You have been provided with the entire extract of the 
policy as far as it relates to the recruitment aspect. The remaining 
part of the policy does not deal with recruitment issues and is 
therefore irrelevant. 

Requester’s comment: 

It makes no intelligent sense for the information officer to claim that 
only part of a document entitled ‘Recruitment’ deals with recruitment, 
and that the section dealing with e.g. ‘Induction’ is not a recruitment 
matter. 

In terms of section 11(3) of PAIA, an information officer’s opinion as to 
what he thinks the requester’s purpose is in requesting a record is 
irrelevant.  

PAIA does not require that a record of a public body be relevant to 
anything for it to be compellable. 

‘Relevance’ is not a criterion for the discoverability of a public record. 

No discretionary or mandatory grounds exist for refusing me the 
complete ‘Recruitment’ protocol, only some of which has been 
provided.  

I have requested the complete record and PAIA entitles me to access 
and read it.  

See further the dicta of the Supreme Court of Appeal judgment in the 
Mittalsteel case quoted in the introduction to my First Memorandum. 
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The deputy information officer’s refusal to grant me access to the 
complete Recruitment protocol is unlawful. 

He is required by PAIA to disclose the complete record. 

PAIA Unit comment: 

We agree that PAIA entitles the records requester to access the complete 
record. / In our opinion the records requester is not entitled to access 
the complete record because 

 

Records 3.6–9  

6. The minutes of the Board meeting held on 29 May 2010. 
7. The minutes of the Board meeting held on 30 October 2010. 
8. The agenda of the Board meeting held on 26 February 2011. 
9. The minutes of the Board meeting held on 26 February 2011. 

The deputy information officer’s response on 8 April 2011: 

I can confirm that no item relating to you was either on the agenda 
or tabled at any of the Board meetings. … Your request for 
information is refused in terms of section 44(1)(a) of the Promotion 
of Access to Information Act 2 of 2000 as amended. 

Requester’s comment: 

The deputy information officer’s response reveals his entire lack of 
understanding of how section 44(1)(a) applies to records requests of this 
nature.  

He appears to think that section 44(1)(a) veils all agendas and minutes of 
public body Board meetings from access by the public. Certainly he 
thinks that all he has to do is invoke the sub-section against my request 
and that is the end of it; he doesn’t even need to apply his mind to each 
record and exercise a discretion whether or not to refuse access to them, 
much less does he need to provide a full statement of his reasons, 
sufficient for a court to interrogate their reasonableness and their 
validity.  

The Supreme Court of Appeal recently considered and rejected this 
approach in The President of the Republic of South Africa and Others v 
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M & G Media Ltd (570/2010) [2010] ZASCA 177; 2011 (2) SA 1 (SCA) 
(14 December 2010), likening it to that of apartheid officials.  

The court noted in paragraph 19 of the judgment that ‘The affidavits 
that have been filed by the appellants are reminiscent of affidavits that 
were customarily filed in cases of that kind [tried under apartheid 
legislation, discussed]. In the main they assert conclusions that have 
been reached by the deponents, with no evidential basis to support 
them, in the apparent expectation that their conclusions put an end to 
the matter. That is not how things work under the Act. The Act requires 
a court to be satisfied that secrecy is justified and that calls for a proper 
evidential basis to justify the secrecy.’ 

As the court put it in the following paragraph: ‘What the appellants’ case 
amounts to is little more than rote recitation of the relevant sections and 
bald assertions that the report falls within their terms. That is not the 
“stark and dramatic contrast” with the past that was referred to by 
Mahomed DP. Nor does it reflect the “culture of justification” that was 
referred to by Mureinik and which is imbedded in the Act.’ 

The apartheid ‘past’ to which the court referred was (per paragraph 18) 
‘another time [when] courts were regularly confronted with laws that 
precluded them from going behind conclusions and opinions formed by 
public officials’. (In the instant case, the deputy information officer 
hasn’t even got as far as expressing an opinion and conclusion.) 

The court noted in paragraph 22:  ‘Some provisions of the Act make 
secrecy mandatory and others make it discretionary. The sections with 
which we are concerned are both discretionary. ... Section 44 allows 
access to a record to be refused “if the record contains an opinion, 
advice, report or recommendation obtained or prepared … or an 
account of a consultation, discussion or deliberation that has occurred 
… for the purpose of assisting to formulate a policy or take a decision in 
the exercise of a power or performance of a duty conferred or imposed 
by law.”’ (ellipsis in the judgment) 

The deputy information officer doesn’t even think about whether I’m 
seeking a record of that nature: he just sees the words ‘including, but nor 
limited to, minutes of a meeting’ and reckons that permits him, without 
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more, to bar me from accessing and reading the agendas and minutes of 
LASA Board’s meetings. 

It’s notable that information officer Vedalankar takes a different view of 
the matter. On 28 January 2011 she gave me the minutes of the Board 
meeting of 31 July 2010 as well as the ‘Report to Board’ on 16 July from 
herself and her fellow executive managers – concerning a policy 
proposal and resolution. Unlike the deputy information officer, 
Vedalankar appreciates that such records are not ipso facto secret, to be 
concealed from the public un der section 44(1)(a). 

In Minister for Provincial and Local Government v Unrecognised 
Traditional Leaders, Limpopo Province (Sekhukhuneland) 2005 (2) SA 
110 (SCA), the Supreme Court of Appeal held: ‘It is clear that s 44(1)(a) 
limits the right of access to information and s 36 of the Constitution 
requires that the scope of such a provision be restricted only to an 
extent which is reasonable and justifiable. Section 39(2) obliges every 
court to promote “the spirit, purport and objects of the Bill of Rights” 
when interpreting any legislation. It must also be borne in mind that the 
Act was enacted in order to give effect to access to information and 
promote the values of openness, transparency and accountability which 
are foundational to the Constitution.’ 

These values are not exhibited by the deputy information officer in 
concealing the evidence of the records I require for trial. 

And in CCII Systems (Proprietary) Ltd v Fakie NO and Others 2002 
JDR 0897 (T) the Hartzenburg J held obiter in paragraph 18 of the 
judgment: ‘The applicant argues that if he was de-selected as supplier 
due to political pressure or some impropriety a comparison between 
draft reports and the final one may indicate that that is what happened. 
Conversely if there was no impropriety the very same comparison will 
prove that. That raises the question what the object of section 44 is. It 
was submitted that it is not to hamper a public body in its administration 
and formulation of policy and to guard against the supply of confidential 
information prematurely. Senior and junior officials must be able to talk 
freely about the development of policy matters and their interaction at a 
stage before finalisation should not at that stage be accessible. 
Opportunistic entrepreneurs should not be allowed to obtain 
information along this route which give them an unfair advantage over 
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their rivals. In my view it does not deal with historic situations. The joint 
report has been finalized and accepted by Parliament. At this stage the 
draft reports are only of historic importance and cannot obstruct the 
joint commission in its work. In my view they are no longer protected 
by the provisions of section 44.’ 

This is to say, on Hartzenburg J’s construction of section 44, the 
minutes of LASA board meetings held in the past in regard to settled 
policy matters ‘are no longer protected by the provisions of section 44’, 
even if such minutes were hit by section 44 in the first place. 

Nair’s statement that ‘no item relating to you was either on the agenda 
or tabled at any of the Board meetings’ does not count as a legitimate 
reason for refusal. He did not know my purpose in seeking the records, 
and his opinion as to what it might be is irrelevant under section 11(3) 
and is no valid basis to refuse my requests.  

Although it’s irrelevant to the decision of my request, I record that my 
purpose in seeking these records is to determine whether at any of the 
Board meetings whose agenda and minutes I requested, the Board (a) 
resolved to abolish or freeze posts to resolve funding problems, and (b) 
even discussed the abolition or freezing of posts to this end.  

In other words, besides the Board’s resolution to abolish 56 junior 
practitioner posts, and none other, taken at its meeting on 31 July 2010 
on Vedalankar’s, Nair’s and other executive managers’ recommendation, 
the Board has never discussed, much less resolved to abolish or freeze 
any other posts, including critical Senior Litigator posts.  

I also wish to establish whether the Board discussed funding issues at 
the meetings in question. 

My main discrimination case is founded on Vedalankar’s and Nair’s 
gravely unlawful conduct: their violation of my constitutional rights to 
equality and not to be unfairly discriminated against on prohibited 
unconstitutional grounds and their breach of the provisions of the 
Employment Equity Act in this regard. This is to say, their ‘substantial 
contravention of, or failure to comply with, the law’ as contemplated by 
the overriding provisions of section 46 of PAIA under the heading 
‘Mandatory disclosure in the public interest’.   
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PAIA entitles me to all these records and the deputy information officer 
is withholding them unlawfully. 

PAIA Unit comment: 

We agree that PAIA entitles the records requester to access these 
records, absent a statement of reasons supported by evidence that the 
refusal of access to these records is reasonably justified under section 
44(1)(a). / In our opinion the records requester is not entitled to access 
these records because 
 
  
Record 3.12 

The ‘regret letter’ sent in 2010 to the candidate selected and 
recommended for appointment as Senior Litigator, Mthatha, conveying 
that LASA executive management had resolved not to fill the post; 
personal information may be blacked out. (Per Nair’s letter to Brink on 
3 August 2010 read with Vedalankar’s letter to Brink on 18 October 
2010. (Bundle, page 19; and page 104, paragraph 7.3)) 

Deputy information officer’s response on 8 April 2011: 

The communication that the position was not going to be filled was 
conveyed to the relevant candidate by the Regional Operations 
Executive of the Eastern Cape. The information requested is 
refused and cannot be provided as it relates to third parties as 
envisaged in terms of section 34(1) of the Promotion of Access to 
Information Act 2 of 2000 as amended. 

Requester’s comment: 

Section 34(1) of PAIA does not bar the disclosure of a record by reason 
of the fact merely that it ‘relates to third parties’; and the deputy 
information officer’s stated reason for refusing this record is irrelevant 
and bad in law. 

The point is addressed at length in Section 1 above. 

I require the record and PAIA entitles me to it.  
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I mentioned in my request that ‘personal information may be blacked 
out’. This excludes the successful Mthatha applicant’s name and 
professional contact particulars, which I require.  

Although section 11(3) of PAIA stipulates that my purpose in seeking 
any record of a public body is immaterial, I record here that I wish to 
consult the successful Mthatha applicant with a view to calling him as a 
possible witness to testify in my impending case in the Labour Court.  

I also propose advising him of his rights that Vedalankar and Nair, as 
CEO and NOE, have violated, and to offer to assist him pro bono to 
vindicate them. 

PAIA Unit comment: 

We agree that PAIA entitles the records requester to access this record 
with the name and professional contact particulars visible and not 
blacked out. / In our opinion the records requester is not entitled to 
access this record/is not entitled to know the name and professional 
contact particulars of the successful Mthatha candidate because 
 

 

Record 3.13 

The instruction issued to Board Secretary Bee-Mari Schoeman not to 
circulate Brink’s 30 November 2010 petition addressed to the 
Chairperson and the Board of Directors to all Board members and not 
to put it on the agenda of the next Board meeting for discussion, as 
Brink had requested, and furthermore not to respond to Brink’s 
correspondence to her. (Bundle, page 198, paragraph 6; and page 207, 
first paragraph) 

Record 3.14 

All email communications between Judge Mlambo and Vedalankar 
concerning Brink’s petition to Judge Mlambo and the Board of 
Directors on 30 November 2010. 
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Record 3.15 

LASA Chairperson Judge Dunstan Mlambo’s ‘request..’ to the Board of 
Directors ‘to ignore all communications from’ Brink. (Per Judge 
Mlambo’s email to Brink on 24 January 2011. (Bundle, page 209)) 

Deputy information officer’s response on 8 April 2011 regarding 

requests 3.13–15: 

The information requested is refused as it is not relevant because it 
is after you were informed that we are not proceeding to fill the 
Senior Litigator position. 

Requester’s comment: 

As mentioned above with reference to section 11(3) of PAIA, an 
information officer’s opinion as to the relevance or otherwise to any fact 
or issue of a public body’s record is itself legally irrelevant. 

The deputy information officer’s refusal to provide access to the records 
described in items 3.13–15 above, on the ground that in his opinion 
these records are ‘not relevant’, is unlawful. 

The records are all discoverable and compellable under PAIA and must 
be provided. 

For easy reference, I quote below from my letter to information officer 
Vedalankar on 9 March 2011covering my third PAIA request and 
dealing with the principle applicable to requests 3.14 and 3.15: 

Apropos of the status of the records identified in my new record 
requests 14 and 15, the Sarah Palin Yahoo email scandal in the US 
is instructive. In September 2008 the Governor of Alaska and Vice 
Presidential candidate was found to have been using a private email 
account to discuss government business. An article in iTwire pointed 
up the issue involved: ‘Personal emails are not part of the public 
record. That’s the general state of play when it comes to politics in 
the good ol’ USA. It is why there are official public email accounts 
which are designed for official business use and which become part 
of the official public record.’ (http://bit.ly/hnyXO8) 

Your reciprocal communications with Judge Mlambo concerning 
my letter to him and the Board on 30 November 2010 while he was 
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abroad in the US are public records, and I require them. Likewise 
the record of Judge Mlambo’s request to the Board of Directors to 
ignore my correspondence to the Board concerning the breakdown 
of lawful governance at LASA; your and LASA’s contraventions of 
the PFMA; and your failure, citing wholly bogus reasons, to comply 
with your constitutional obligations under PAIA … 

PAIA Unit comment: 

We agree that PAIA entitles the records requester to access all these 
records. / In our opinion the records requester is not entitled to access 
these records because 
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(a) The particulars of the person who requests access to the record must be recorded below.

(b) Furnish an address and/or fax number in the Republic to which information must be sent

(c) Proof of the capacity in which the request is made, if applicable, must be attached

M



This section must be completed only if a request for information is made on behalf of another 
person.

(a) Provide full particulars of the record to which access is requested, including the reference 
number if that is known to you, to enable the record to be located.

(b) If the provided space is inadequate please continue on a separate folio and attach it to this 
form. The requester must sign all the additional folios. 

M



(a) A request for access to a record, other than a record containing personal information about 
yourself, will be processed only after a request fee has been paid.

(b) You will be notified of the amount required to be paid as the request fee.

(c) The fee payable for access to a record depends on the form in which access is required and 
the reasonable time required to search for and prepare a record.

(d) If you qualify for exemption of the payment of any fee, please state the reason therefor. 

If you are prevented by a disability to read, view or listen to the record in the form of access 
provided for in 1 to 4 hereunder, state your disability and indicate in which form the record is 
required.

M



Mark the appropriate box with an "X".

NOTES:

(a) Your indication as to the required form of access depends on the form in which the record is 
available.

(b) Access in the form requested may be refused in certain circumstances. In such a case you will 
be informed if access will be granted in another form.

(c) The fee payable for access to the record, if any, will be determined partly by the form in which 
access is requested. 
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Note that if the record is not available in the language you prefer, access may be granted in the 
language in which the record is available.

You will be notified in writing whether your request has been approved/denied. If you wish to be 
informed thereof in another manner, please specify the manner and provide the necessary 
particulars to enable compliance with your request.
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1 Boast Street 
Eshowe 
25 November 2015 

Mr Leon Venter, 
Chief Magistrate 
Eshowe Magistrate’s Court 

Dear Mr Venter 

BRINK’S PAIA APPLICATIONS AGAINST LASA 
CASE NUMBERS 257–9/14; 1005/15; AND 1034/15 

I refer to Legal Aid South Africa’s local attorney Mr Malcolm Munro’s communications with me 
last week, copies of which I enclose, conveying your advice to him that the PAIA-specialist 
magistrate, Mr van Rooyen, will be available to try my PAIA application(s) on 3, 4, 8 and 10 
December; and then informing me the next day that these dates didn’t suit LASA. 

Although the Rules Regulating the Conduct of the Proceedings of the Magistrates’ Courts of 
South Africa don’t afford an opposing party the prerogative to reject a date or dates for the 
hearing of an application provided by a court at the instance of the party applying for them, I 
didn’t object to LASA delaying the hearing of my cases until next year – even though as 
mentioned in my last letter to you of 27 October, I’m anxious that my claims be tried as soon as 
possible – because on 19 November, the very day Mr Munro mentioned the dates, I launched 
another application out of your court under case number 1432/15 to compel LASA CEO and 
information officer Vidhu Vedalankar’s compliance with four more PAIA requests unlawfully 
refused by her in May. 

Since LASA’s defences (such as they are) raised in their answering affidavits opposing all my 
PAIA applications to date are likely to be copied and pasted into Vedalankar’s answering 
affidavit as well, it would seem eminently convenient and expedient were all my cases to be 
tried together early next year, by which time my recently launched fifth PAIA application will be 
ripe for hearing too. 

It’s for this reason that I didn’t disregard LASA’s rejection of the December dates offered by Mr 
van Rooyen, select one of them, and serve a notice of set-down on LASA – as I was entitled to 
do: Rule 55(1)(j)(ii) provides that ‘the applicant may apply for an allocation of the date for the 
hearing of the application within 5 days of the delivery of his or her replying affidavit’. And 
subsection (iv): ‘Notice in writing of the date allocated by the registrar or clerk of the court shall 
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be delivered by applicant … to the opposite party not less than 10 days before the date 
allocated for the hearing.’) 

When I file my replying affidavit in my latest application in a few weeks time, I’ll simultaneously 
apply for a new date for the hearing of all my applications together.  

And when I do, I’d appreciate it if, after obtaining one or more new dates from Mr van Rooyen, 
you or your Clerk of Court would communicate it/these directly to me, rather than via my 
opponent LASA’s local attorney, so that I can serve a set-down notice on LASA under rule 
55(1)(j)(iv) – irrespective of whether LASA and/or its junior counsel like the date(s) or not, since 
under the rules this will be of zero legal interest, and LASA has already had one indulgence from 
me in agreeing to delay of the hearing of my first four claims until next year, albeit that this 
suits me, and I’m sure Mr van Rooyen, in making possible the hearing of all five of my claims, 
including my latest, together. 

Yours sincerely 

 
ANTHONY BRINK 
Email: arbrink@iafrica.com 
Telefax: 0866720776 

Cc: Malcolm Munro,  
WE White Attorneys and Conveyancers 
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Anthony Brink

From: Malcolm Munro [wewmfm@telkomsa.net]
Sent: Thursday, November 19, 2015 8:03 AM
To: arbrink@iafrica.com
Subject: FW: brink / LASA NAIR and OTHERS
Attachments: BRINK v nair.doc

Dear Mr Brink,  
 
Further to our letter to you  of yesterday I have to advise that those who instruct me have informed me that the 
dates mentioned are unsuitable.  
 
The matter will have to be heard next year, I suppose.  
 
I presume you will attend to setting the matter down?  
 
Yours faiuthfully  
 
 
M Munro  
 
From: Malcolm Munro [mailto:wewmfm@telkomsa.net]  
Sent: 18 November 2015 12:26 PM 
To: 'arbrink@iafrica.com' <arbrink@iafrica.com> 
Subject: brink / LASA NAIR and OTHERS  
 
OUR REF:         MFM17L012009 
 
YOUR REF:        
                                                                                                                                                                         
                                                                                                                                         18 November 2015 
                                                                                                                                                                          

 
 
                                                                                         per telefax  

                                                                                                per  e-mail: arbrink@iafrica.com 
 
FOR ATTENTION   MR A R BRINK  

Dear  Mr Brink  

RE:      A R BRINK / NAIR N O (ESHOWE CASE NUMBER 1005/2015) 

We refer to the above matter. The Magistrate informs us that the specialised judicial officer is available on 
the following days:- 

3rd December 2015  
4th December 2015  
8th December 2015  
10th December 2015  
 
We realise this is short notice. We are communicating with those who instruct us and are awaiting their 
reply.  Failing these dates we will have to proceed to next year  
 
Finally, it occurs to us that the other matters could be heard also. Is this doable? .  
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YOURS FAITHFULLY 
W E WHITE P



1 Boast Street 
Eshowe 
2 December 2015 

Mr Leon Venter, 
Chief Magistrate 
Eshowe Magistrate’s Court 

Dear Mr Venter 

BRINK’S PAIA APPLICATIONS AGAINST LASA 
CASE NUMBERS 257–9/14; 1005/15; AND 1034/15 

Thanks for your phone call yesterday advising me of the three dates in February 2016 that Mr 
van Rooyen said he’ll be available to try my cases. I was delighted to receive your news of these 
early dates. 

To play safe, and to ensure that my cases are indeed argued to their conclusion in February, 
and not delayed by gales of hot air (as in the answering affidavits) blown by LASA’s junior 
counsel for hours to force an adjournment to some time later in the year, I’ve set my cases 
down on all three dates. 

I annex an extra copy of my notice of set-down showing this. 

Many thanks again for your assistance in arranging for the hearing of my matters so early next 
year.   

Yours sincerely 

 
ANTHONY BRINK 
Email: arbrink@iafrica.com 
Telefax: 086 672 0776 
Cell: 083 779 4174 

Cc: Malcolm Munro,  
WE White Attorneys and Conveyancers 
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1 Boast Road 
Eshowe 3815 
29 December 2014 

The Clerk of Civil Court 
Eshowe Magistrate’s Court 

Dear Sir/Madam 

PAIA APPLICATIONS 
PRE-TRIAL CONFERENCE IN CHAMBERS 

BRINK V BAMBISO, VEDALANKAR AND MSWELI 
CASE NUMBERS 257-, 258- and 259/14  

On 29 December 2014 I requested a pre-trial conference in the above matters having 
regard to what appeared to be LASA’s implicit abandonment of its reliance on PAIA 
sections 7 and 45 to refuse my PAIA requests. The reason for my conclusion is set out 
in my request. 

I was wrong. LASA is still relying on sections 7 and 45 to refuse my PAIA requests. In 
late May 2015 it finally refused the three PAIA requests in respect of which it had 
demanded background reading and other fees (not permitted by the Act), and 
justified its blanket refusals by alluding to the said sections, without specifying them, 
in alleging that my requests were ‘related to’ past and current litigation and 
maliciously intended to divert LASA’s resources. 

In the situation, unless the magistrate considers it desirable that the pre-trial 
conference should proceed, perhaps to ask LASA’s very junior counsel whether he’s 
read the Act (see annexed news report), I would prefer it were the applications to be 
set down for argument as soon as possible. 

Yours sincerely 

 
ANTHONY BRINK 
APPLICANT 
  

R44 XXXXXXXXXXXX
2 July 2015
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Judge tells City Power: You f****d up!
May 23 2015 at 09:15am 
By Thabiso Thakali

 Comment on this story

SATURDAY STAR

Joburg High Court Judge Kathy Satchwell. Photo:
Sharon Seretlo

 

Johannesburg - A Joburg High Court judge has
launched a scathing attack on the City of Joburg and its
power utility City Power, calling them “idiots” and
accusing them of “f***ing up” over their reluctance to
reveal information about a R800-million solar geyser
deal.

In a Promotion of Access to Information case brought
by Numsa, the metal workers union, against City Power,
Judge Kathy Satchwell accused the utility’s officials of
“covering up fraud and corruption” over its refusal to
hand over documents relating to the contract on solar
geyser heaters.

Judge Satchwell was unimpressed with City Power’s
failure to respond to Numsa’s requests for information
since 2013. She said that City Power had replaced the
Road Accident Fund “in so far as incompetence and
fraud is concerned”.

Lawyers representing City Power argued that the judge was “biased” after she had ordered that legal costs
be paid by the utility’s officials responsible for the litigation out of their own pockets, and not the
ratepayers’. The lawyers argued that Satchwell had used “profanities” in her chambers against the utility’s
attorneys by calling them “idiots” and remarking that someone had “f***ed up”.

“Some person” within City Power, she remarked, was “lazy, covering up, hiding things, and idiots and the
like” and the “knowledge of such things comes to one like a dagger in the night”.

“The learned judge stated that the City… only uses young incompetent black attorneys or little grey old
white men sucking up to the black people in the city,” read the application by City Power’s lawyers.

City Power said that the judge had suggested that these attorneys were used in order to cover up fraud
and corruption. “The learned judge stated that the city believes that it is a tail wagging the dog and that ‘I
should decide whether or not I am going to allow this’.”

The utility’s lawyers said this was an indication of bias because the judge had not heard the merits of the
case.

The utterances were apparently made in April in Judge Satchwell’s chambers when she granted an order
of costs to Numsa.

At the heart of the matter is Numsa’s request for information on an R800-million contract for the supply
and installation of solar geysers in 2012.

Numsa had sought the court’s intervention after its requests for information in August 2014 had been
ignored.

The union previously alleged that the contract was awarded to companies that imported the geysers from
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China while the same were made in the East Rand. According to the recusal application by City Power,
Judge Satchwell also stated that, by not disclosing the documents sought by Numsa, “You are being tarred
by the tar of President (Jacob) Zuma. Go think about this”.

But on Friday Satchwell was unapologetic as she refused the application to recuse herself. She told the
defence lawyers she was only prepared to amend patent errors in her judgement. The City Power
attorney, she remarked, had tried to set her up but “I don’t care”.

City Power has people “who don’t know how to do their job. That sounds like incompetence – so my ‘bias’
remains”.

Satchwell added that profanities she was accused of using “would worry my mother but not my father”.

She said that her order for costs to be paid by officials of City Power was meant to “look to see if anybody
has placed City Power in the dwang”.

“City Power might have been badly done by its staff,” she said. “Look to see if there should be any
employees held responsible.” She dismissed the application for her recusal but the order for City Power to
pay the legal costs remained.

Judge Satchwell instructed the attorneys to write to Sicelo Xulu, City Power’s managing director, to put his
house in order. She said that City Power’s refusal to disclose information was made without reading the
relevant provisions of the Promotion of Access to Information Act.

Judge Satchwell said City Power's information officer had refused Numsa’s request in 2013 and 2014
unprocedurally and without full information before him. The utility had been “contemptuous” to the court,
she said. Judge Satchwell said Numsa may appeal the refusal through internal processes before turning to
the court for assistance.

In 2001, Satchwell, a lesbian, won the right for her partner to enjoy the same benefits as those previously
reserved for spouses of married heterosexual judges, a right confirmed by the Constitutional Court the
following year.
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1 Boast Road 
Eshowe 3815 
29 December 2014 

The Clerk of Civil Court 
Eshowe Magistrate’s Court 

Dear Sir/Madam 

PAIA APPLICATIONS 
REQUEST FOR PRE-TRIAL CONFERENCE IN CHAMBERS 

BRINK V BAMBISO, VEDALANKAR AND MSWELI 
CASE NUMBERS 257-, 258- and 259/14  

Under section 54(1) of the Magistrates’ Courts Act 32 of 1944, I write to request the 
convention of a pre-trial conference in chambers for the purpose envisaged in 
subsection (a), namely ‘the simplification of the issues’ in the above-mentioned three 
applications in which I’m the applicant. 

As required of you by rule 25(1), please place this request before the magistrate for 
decision.  

My applications are for orders, elaborated as necessary, compelling Legal Aid South 
Africa’s information officer and two provincial deputy information officers to comply 
with the Promotion of Access to Information Act 2 of 2000 (‘PAIA’). The affidavits are 
all in, but the issues for determination are unclear. 

In a bid to obviate the need for the conference, I wrote to the respondents’ local 
correspondent on 12 November 2014, (annexure ‘A’; delivery receipt: annexure ‘B’), 
identifying all the grounds on which the respondents and their in-house attorneys, 
LASA Corporate Service Executive Thembile Mtati and Corporate Legal Manager Solly 
Sekgota, had in mind to oppose my applications on their very junior counsel’s advice, 
reflected in the answering affidavits he drew, and enquiring what they intended 
persisting with.  

I received no reply; but now that Mtati and Sekgota have read my replying affidavits, 
pointing up the legal and factual vacancy of all the points taken in opposition to my 
applications, I see they’ve changed their tune: 

Subsequent to judgment in my unfair discrimination complaint at the bottom of it all 
– the matter is currently before the Labour Appeal court on petition (annexure ‘C’) – 
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I filed four further PAIA requests, also directed inter alia at exposing LASA National 
Operations Executive Brian Nair’s prolific perjuries at trial.  

On 11 December 2014, Mtati asked for another month within which to comply:  

The basis for the request for the extension is that firstly, all your requests are 
voluminous and incorporate allegations that have far reaching implications on 
the officials of Legal Aid South Africa. 

Indeed they do. Although my purposes for requesting public documents are 
immaterial under section 11(3) of the Act, I mentioned in my founding affidavits that 
I require the specified records, or sworn certification where they don’t exist, for 
perjury and other civil and disciplinary prosecutions of ‘the officials of Legal Aid 
South Africa’. I’ve since discovered that Nair has been admitted as an advocate in the 
past few months; and I intend lodging a sworn complaint with the General Council of 
the Bar cataloguing and documenting his many perjuries in my labour case, to found 
an application that he be struck off the roll (such as is imminent, per GCB resolution 
of 15 November 2014, against National Deputy Director of Prosecutions Nomgcobo 
Jiba, Special Director and head of the Specialised Commercial Crimes Unit Sthembiso 
Mrwebi, and North Gauteng Director of Public Prosecutions Sibongile Mzinyathi, for 
their perjuries in other litigation to mislead and defraud the court so as to defeat the 
ends of justice, all of whom the NPA charged with perjury in August).  

Mtati’s request for more time to comply on the basis that my latest ‘requests are 
voluminous’ and that the ordinary 30 calendar days prescribed by the Act to search 
for and supply them to me isn’t enough, suggests that LASA’s lawyers have advised 
the deputy information officers concerned to comply with my latest requests, having 
finally grasped and understood the rudimentary lessons that the SAHRC tried 
teaching them more than two years ago by email on 22 August 2012 followed by a 
special remedial training workshop held for them on 6 October 2012, namely that a 
requester’s stated or assumed purpose in requesting access to public records is 
irrelevant, and that section 7 does not afford an information officer a justification for 
refusing it. (The section ordinarily prevents the use of documents obtained via PAIA 
in legal proceedings after they’ve commenced, without the court’s leave, which 
section the respondents incompetently and unlawfully relied on to refuse my PAIA 
requests before this court and continued incompetently and unlawfully doing so in 
their answering affidavits.)  

Mtati’s appreciation that my latest ‘requests … incorporate allegations that have far 
reaching implications on the officials of Legal Aid South Africa’, such as getting 
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sacked, struck off, and jailed, naturally eliminates section 45 from bona fide 
contention in the matter. (The section bars obviously frivolous and time-wasting 
requests, which section the respondents also incompetently and unlawfully relied on 
to refuse my PAIA requests before this court and continued incompetently and 
unlawfully doing so in their answering affidavits.) 

With sections 7 and 45 as their basic grounds for refusing my PAIA requests before 
this court now implicitly abandoned, and their other excuses not being contemplated 
in Chapter 4 (‘Grounds for Refusal of Access to records’) and therefore of zero legal 
interest, it remains to be seen what’s left of the respondents’ opposition to my 
applications against them to enforce my fundamental right to information that 
they’ve violated. 

A pre-trial conference for ‘the simplification of the issues’ will clarify what’s to be 
argued when the cases are set down, and will ‘aid in the disposal of the action in the 
most expeditious and least costly manner’, as envisaged by section 54(1)(e). 
(Section 54(1) governs pre-trial conferences ‘in any proceedings’, and not only 
actions.)  

There’s some urgency to the matter. Besides requiring them for the criminal, civil and 
disciplinary purposes I’ve mentioned, Nair’s strike-off included, the documents I’ve 
requested, or sworn confirmation in some cases that they don’t exist, will be highly 
material in my appeal: I’m seeking the Labour Appeal Court’s leave to present further 
evidence on appeal, and the few records released to me in response to my PAIA 
requests before this court have already revealed two distinct, clear-cut and 
undisputed instances of Nair’s lies to the trial judge on oath. I expect that other 
records disgorged by my PAIA requests filed after trial will yield further evidence in 
cold print of Nair’s manifold perjuries on various aspects and consequently the 
unreliability of his false claims at the centre of the case. 

I also require the documents for an investigation by the Public Protector inter alia 
into the gross breakdown of proper corporate governance and management at LASA, 
and a parliamentary enquiry inter alia into my charge that by dint of secret false 
reports ghost-written by Nair in March and June 2011 (initially denied, he eventually 
admitted his authorship at trial), LASA Board chairperson Mlambo JP perverted 
separate ministerial and parliamentary enquiries I’d initiated into (a) information 
officer Vidhu Vedalankar’s persistent, repeated illegal blanket refusal to comply with 
my first and second PAIA requests filed in August and December 2010 in which I was 
testing the justification advanced to me (budgetary insufficiency, she said (Nair 
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ghost-writing), later exposed as a lie) for the abortion of my appointment to LASA’s 
most senior specialist legal professional position in this province after I was 
unanimously recommended for it by a selection panel of LASA’s top lawyers in the 
region; and (b) the true reason for the abortion of my appointment, having regard to 
the early indications then already within my knowledge, and conveyed to Mlambo JP, 
that it had been unlawfully motivated under cover of a financial pretext. Which lie 
was repeated to the Minister and to Parliament – with another story concocted to 
patch a hole in it, retracted by Nair on affidavit before trial as a mistake after I 
exposed it as another lie, then revived by him at trial on the basis that the retraction 
was a mistake, then contradicted by him with yet another story.  

Such is the extraordinary gravity of this matter. 

In the situation, if my request for a pre-trial conference is granted, please set it down 
as soon as possible after the first week of January next year. LASA has closed for the 
Christmas season and reopens on the 5th.  

I enclose draft orders drawn in conformity with prescribed Form 20 for signature, and 
for service by hand or registered post at least ten days before the conference, as 
stipulated by rule 25(3).  

To expedite the matter, I’d be glad to uplift the orders immediately once they’re 
signed, retain copies for myself, hand-deliver the others to the respondent’s local 
correspondent, and file proof at court once I’ve done so. My number’s below. 

Yours sincerely 

 
ANTHONY BRINK 
083 779 4174 
 
Cc: E. W. White and Co 
12 Osborn Road 
Eshowe 
(Mr Munro)  

So



1 Boast Street
Eshowe
12 November 2014

WE White Attorneys
12 Osborn Road
Eshowe
Ref: Mr M Munro

Dear Mr Munro

BRINK/LASA: PAIA APPLICATIONS: ESHOWE MAGISTRATES COURT

Subject to your principals’ response to my alternative suggestion mentioned below, I
propose applying under section 54 of the Magistrates’ Court Act 32 of 1944 for the
convention of a pre trial conference in chambers for the purpose envisaged in subsection
1(a): ‘the simplification of the issues’ in my three PAIA applications against LASA’s
information officers, now that the papers are all in.

Opposing my applications, the respondents have raised issues:– about section 7 of PAIA
justifying the refusal of my requests for access to its records; about section 45 doing
likewise; about my not first appealing to the CEO and/or to the Board; about whether my
time to appeal lapsed; about whether I wish to usurp the function of the Legislature; about
this court not having jurisdiction; about defective service of the applications; about this
court being biased; about whether the matter is too convoluted to decide on the papers;
about whether my claims in this court were intended to deliberately disadvantage the
respondents; about whether I’ve placed this court in a trap to rule differently from the
Labour Court; about there being a deep seated dispute of fact requiring oral evidence or a
trial to determine; about whether CSE Mtati is a duly delegated deputy information officer;
about the matters being sub judice; about my applications offending against the precedence
rule and creating unnecessary confusion; about my waiver of my right to request the
documents I’ve requested under PAIA; about my delay in requesting the documents; about
my not joining other parties; about my previously requesting certain of the records for trial
in my labour case; about the requested documents relating to my labour case; about the
requested documents being improperly requested for the purposes of future criminal, civil,
and disciplinary proceedings; about my claims being an abuse of court; about whether I’m
ordinarily resident in the court’s area of jurisdiction; about whether I ought to have made
one not three PAIA requests; about the court not having the power to grant the orders I’ve
sought; about the orders being too convoluted and incoherent to be granted; about the
orders being too vague; about whether I should have sought the documents I requested via
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a different mechanism, and not PAIA; about whether it’s an abuse to collect evidence for this
or that litigation; about my allegations being scandalous, irrelevant and a gross abuse of
court and of my power as a magistrate; about whether I’m entitled to apply for an order
making provision for returning to court on amplified papers for a further order; about the
orders being insufficiently precise; about whether the court needs sight of the thousands of
pages in my labour case to decide my claims; about whether the court has the power to find
the CEO in contempt; about whether my behaviour is strange and unethical; about whether
my provision of copies of the papers to the persons mentioned in my notices of motion are
calculated to generate friction and discord amongst LASA’s staff and undermine the
operation of LASA; about whether sections 7 and 45 of PAIA complement each other; about
whether any of my evidence should be struck out; about whether I’m guilty of gross
misconduct; about whether my conduct is deplorable and deserves the dimmest view a
court can give a person; about whether I’ve failed to comply with the Act; whether my
claims are scandalous, vexatious and a flagrant disregard of the law and the processes of
court; about the Minister’s Notice concerning jurisdiction not having any force and effect;
about whether other persons not cited need to give oral evidence; and about whether my
claims should be dismissed with punitive costs because of the aggravating, defamatory,
unethical facts before court.

As I show in my replying affidavits, all this is very junior counsel’s laughable poppycock.

It may be, however, that on the advice of very junior counsel who drew their papers, and
who thinks all these points of his are tremendous, the respondents wish to continue
resisting my claim to access to the public documents under their control in the exercise of
my fundamental rights.

At the conference I will seek the court’s directive that the respondents identify and define
precisely:

o on what grounds they will be persisting in opposing my applications at the hearing;
o what grounds in their answering affidavits they will be abandoning; and,
o whether they will be opposing my applications on any other ground(s) not presaged in

the papers, and if so what they’ll be.

The considerable cost to LASA of attending such a conference across the country may be
averted if we simply agree the issues for decision between ourselves. All I require is a
memorandum, signed by CSE Mtati, under the heading, ‘Draft Consent Order under section

54(2) of the Magistrates’ Court Act 32 of 1944: Issues for Decision’, enumerating the points
the three respondents intend taking against me at the hearing of my applications.

On receipt of the memorandum in good shape, I’ll (i) counter sign it, (ii) file it at court under
a pre trial conference notice prescribed by rule 25, and ask for the issue of a Consent Order
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recording the ‘agreement made by the parties’ which ‘limits the issues for trial’, as envisaged
by section 54(2), (iii) collect and give you a copy of the court’s Consent Order made, and
(iv) send a copy up to the SAHRC for its information to enable it to ‘monitor the
implementation of this Act’ by LASA, as provided by Section 83(3)(b) of PAIA, and note for its
next section 84 report to the National Assembly the basis on which LASA’s information
officers propose continuing to resist my court applications to compel their provision of the
records I’ve duly requested.

If the respondents are disposed to taking up my suggestion, then before Mr Mtati signs the
Draft Consent Order, he would be well advised to consult the SAHRC’s PAIA Unit for its
expert advice as to the availability in law and fact of the above stated defences that he or his
very junior counsel intend relying on.

Section 83(3) of PAIA very pertinently empowers the SAHRC to ‘(d) recommend a public or
private body that the body make such changes in the manner in which it administers this Act
as the Commission deems advisable’, and ‘(e) train information officer and deputy
information officers of public bodies’ on the operation of PAIA when they demonstrate
themselves to be pathetically ignorant of its provisions.

I recommend this having regard to the SAHRC’s report after its special remedial PAIA training
workshop for more than a dozen of LASA’s pathetically ignorant Corporate Services lawyers
in head office on 6 October 2012, held on account of LASA’s previous persistent, repeated,
illegal refusals of my PAIA requests in 2010/11 in which I was interrogating the budgetary
insufficiency explanation given me for the off the record, illegal abortion of my appointment
to its Senior Litigator post at Pietermaritzburg, which report recorded LASA’s very obvious
‘challenges [in] complying with PAIA’; its ‘lack of application based knowledge’; ‘the fact that
they had previously been misapplying the provisions of PAIA’; that this ‘misinterpretation
and misapplication was identified as high risk to LASA’; ‘LASA compliance history was flagged
with participants and most reacted to the reporting of LASA as non compliant to Parliament
with concern’; ‘Most participants were a little overwhelmed by the requirements of the
legislation’; ‘personnel from the Legal Department were able to gain value from the training.
They have as a result undertaken to review decisions which may not have had justification in
terms of PAIA and to create guidelines within the organisation to ensure misapplication does
not recur;’ and ‘LASA has identified the need to have a clear budget dedicated to PAIA
compliance and implementation’.

(Needless to say, in breach of these solemn undertakings, LASA failed to ‘review decisions
which may not have had justification in terms of PAIA and to create guidelines within the
organisation to ensure misapplication does not recur’ and failed to allocate ‘a clear budget
dedicated to PAIA compliance and implementation’ – which goes some way to explaining
why we’re in court.)
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Mr Mtati will appreciate from my replying affidavits that his very junior counsel in my three
matters is clueless, so it will be useless looking to and relying on him for advice on what
defences to persist with, rather than the PAIA experts of the SAHRC’s PAIA Unit.

I write to you directly in this matter, requesting that you take instructions and revert to me,
because my experience of LASA’s Corporate Services lawyers is that important
correspondence gets ignored, and nothing ever moves before trial unless forced by court.

If my practical suggestion is rejected, perhaps because LASA’s lawyers fancy a nice free
holiday at a guesthouse in the heart of lovely Zululand, I’ll place this letter before court at
the conference if needs be and move that LASA pay the entirely avoidable wasted costs of it
under section 54(5), and that the waste of LASA’s public funds in this manner be referred to
the Board for their recovery from the employee who occasioned them.

I look forward to your principals’ response to my proposal within 10 court days. If in this
time I haven’t received a Draft Consent Order as described above, I’ll take it that it’s not
coming, and will proceed with my original intention to apply to court under section 54 for
the convention of a pre trial conference in chambers to simplify the issues in the manner
mentioned. But if more time is needed to settle the terms of the Order, no problem; just let
me know before I head for court.

Yours sincerely

ANTHONY BRINK
APPLICANT
Cell: 083 779 4174
Email: arbrink@iafrica.com

Cc: Nokwanda Molefe, SAHRC PAIA Unit.
Lesleigh Timothy, LASA Board Secretary
Patrick Hundermark, Legal Development Executive

All papers in my three PAIA applications are accessible at the case archive online:
www.tig.org.za/LASA username: lasa password: LASA2010.
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