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Dear Adv Brink

Kindly find attached hereto, correspondence for your kind attention. Please note that the
correspondence relates to the older matters referred to the South African Human Rights
Commission (the Commission) against Legal Aid South Africa (LASA) as well as the PAIA requests
lodged with the Commission itself. We deem all these matters to have been finalised and our files
therein have therefore been closed.

We confirm that your latest complaint lodged under GP/1516/0395 with the Gauteng Provincial
Office of the Commission was responded to by way of email on 6 August 2015. In terms of the
attached email, we advised you that we were not able to intervene in your matter as requested by
you in light of the impending deadline for the institution of litigation. You acknowledged receipt of
such response and the contents thereof.

Pursuant thereto, you submitted an updated complaint. As per our progress report dated 12
October 2015, the PAIA Unit is in the process of engaging with Legal Aid South Africa (LASA) in
respect of this updated version of your complaint. Please note that this complaint is the only one
that remains active with the Commission. For ease of reference and to avoid misunderstanding, the
latest complaint to which we refer is attached hereto.

| trust that you find the above in order. Our further advices in this respect will follow in due course.

Regards,
Kisha Candasamy Upcoming events
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SOUTH AFRICAN HUMAN RIGHTS COMMISSION

2™ Floor Private Bag X 2700 Tel.: 011 877 3750
33 Hoofd Street Houghton Fax: 011 403 0668
Braampark, Forum 3 2041

Braamfontein

2017

12 October 2015
Ref: PAIA/ABRINK

Adv Brink

1 Boast Road
Eshowe

3815

Per email: abrink@iafrica.com

Dear Advocate Brink

RE: COMPLAINTS LODGED WITH THE SOUTH AFRICAN HUMAN RIGHTS COMMISSION

Your complaints lodged with the South African Human Rights Commission (the Commission)
against Legal Aid South Africa (LASA) since 2010 as well as your requests for records submitted to
the Commission in terms of the Promotion of Access to Information Act 2 of 2000 (PAIA), refers.

Complaints lodged with the Commission against LASA

Since 2010, you have submitted various requests for access to records allegedly held by LASA in
terms of PAIA. Based on your dissatisfaction with the manner in which LASA has responded to
those requests, you lodged a number of complaints with the Commission. As per its previous
advices to you over the years, the Commission engaged with LASA on your behalf. Some of the
requested records were provided to you. In respect of those records which were alleged not to exist,

an affidavit was deposed to in terms of PAIA.

In a further attempt to access records from LASA, you instituted legal proceedings in the
Magistrates Court for the district of Eshowe. In this regard, you submitted further correspondence to
the Commission in 2015 pertaining to LASA'’s alleged failure to comply with a court order relating to

the provision of certain information.
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In terms of section 78 of PAIA, a requester may approach the courts for relief after having
exhausted all internal processes available in terms of PAIA, which you accordingly did in terms of
section 78 of PAIA. As the matter is now before the courts, the relevant rules and procedures of

court are applicable and must be applied in instances where contempt of court is being alleged.

In addition, Section 4(1)(c) of the Commission’s Complaints Handling procedures states the

following:

“4 (2) The Commission may reject any complaint, which ... is the subject of a dispute before a
court of law, tribunal, any statutory body ... or in which there is a judgment on the issues in the

complaint or finding of such court of law, tribunal, statutory body or other body...".
The Commission is of the view that it has in terms of Section 83(3)(c) of PAIA, provided you with
assistance, as reasonably possible. The Commission therefore recommends that you secure

independent legal advice / representation should you deem further assistance necessary.

In the circumstances, the Commission will now attend to closing those complaints against LASA

which are currently before the courts for adjudication.

Request for records submitted to the Commission in terms of PAIA

Regarding the affidavit deposed to by the former DIO of the Commission with which you have
indicated your dissatisfaction, the Commission again confirms it has taken reasonable steps to
locate such records and that the requested records are not in its possession. Further affidavits
setting out additional details of the steps taken are attached hereto. Please be advised that if you
remain dissatisfied with the content of these affidavits, you are at liberty to approach a court for

further recourse, as provided for in Section 78 of PAIA.

Lindilee Khumalo

Chief Executive Officer (jo( C/&,ED AL [0 /6

South African Human Rights Commission





AFFIDAVIT

l, the undersigned,

PANDELIS GREGORIOU

do hereby state under oath that:-

1. I am an adult male and am a practicing attorney holding the position of
Head of Legal Services at the South African Human Rights Commission
(Commission) situated at 33 Hoofd Street, Braamfontein, Johannesburg. At

the time relevant to the events mentioned herein, | was the Deputy

Information Officer of the Commission.

2. The allegations contained in this affidavit are true and correct. They are

also within my personal knowledge and belief, unless the context clearly

indicates otherwise.

3 This affidavit is in response to a request for information filed by Adv.
Anthony Brink, wherein he requested copies of minutes taken at a meeting

held in October 2012 between the Commission and Legal Aid South Africa.

4. Having received and considered the requests lodged with the Commission

by Adv. Anthony Brink in terms of Promotion of Access to Information Act,

B
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2 of 2000 (PAIA), he was provided with the following records:





41.  Section 32 Report for 2013/2014 submitted by Legal Aid South

Africa; and

4.2. The Commission's PAIA Annual Report for the period 2013/2014

is attached.

5. In terms of Adv. Anthony Brink’s third PAIA request, he was informed that
the Commission’s PAIA Annual Report for the period 2012/2013 provides
information on section 32 reports, including the Section 32 Report

submitted by Legal Aid South Africa.

6. The Commission does not have any record of a meeting held in October
2012 between the Commission and Legal Aid South Africa. Details
regarding the steps taken to locate the requested records are contained in

the supplementary affidavit attached hereto, deposed by Nokwanda

Molefe.

PANDELIS GREGORIOU

| CERTIFY that this affidavit was signed and sworn to before me at on this the ,3 lST day

of Au qu ST , by the deponent who acknowledged that he knew and
understood the contents of this affidavit, had no objection to taking this oath, considered this

oath to be binding on his conscience and who uttered the following words: "| swear that the

contents of this affidavit are true, so help me God" P P R
\;%—fﬁ\v//
Nicola WhiitaKeEE
COMMISSIONER OF OATHE
Practiss A ttorned)
Forum St
Broam park. Off e
33 Hoofd Siree
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AFFIDAVIT

|, the undersigned,

NOKWANDA MOLEFE

do hereby state under oath that:-

1 | am an adult female holding the position of PAIA Compliance Officer of the
Promotion of Access to Information Act 2 of 2000 (PAIA) Unit of the South
African Human Rights Commission (Commission) situated at 33 Hoofd
Street, Braamfontein, Johannesburg. | have also been responsible for

handling the requests for information submitted to the Commission by

Advocate Brink in terms of PAIA.

2. The information and details contained in this affidavit are true and
correct. They are also within my personal knowledge and belief, unless the

context clearly indicates otherwise.

3. My affidavit provides an account of the steps taken to locate the minutes
and / or any other records relating to a meeting held in October 2012
between the Commission and Legal Aid South Africa, requested by

Advocate Brink in terms of PAIA.

>
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On the 4™ December 2014, the former Deputy Information Officer of the
Commission, Mr Pandelis Gregoriou, deposed to an affidavit in terms of
Section 23 of PAIA wherein he stated that the Commission is not in
possession of the requested minutes and / or any records relating to the
meeting held in October 2012 between the Commission and Legal Aid
South Africa. In this regard, | can confirm that | took the following steps in

an attempt to locate the minutes and / or any other records relating to the

meeting:

4.1. On the 13" January 2015, I sent an email to Ms Joyce Mputla from
Legal Aid South Africa, enquiring about the existence of minutes
and / any records relating to a meeting which occurred between

the Commission and Legal Aid South Africa in October 2012;

42. On the 16" January 2015, | received a response from Ms Mputla
stating that there is no record of the minutes or any other records
relating to the meeting. In addition, Ms Mputla confirmed in her
correspondence that she has no knowledge of the said meeting.
On the 26™ January 2015, Ms Mputla further confirmed through

email correspondence that the requested minutes do not exist;

4.3. On the 2" July 2015, email correspondence was sent to Ms J
Hollenbach, personal assistant to the former Chief Executive
Officer (CEO) of the Commission, Mr Kayum Ahmed, to enquire
whether she was in possession of minutes and / or any records

from the said meeting. Further to sending such email
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44.

4.5.

correspondence, a search was conducted through the electronic
calendar of Miss Hollenbach to ascertain whether an electronic
meeting request and / or copies of any minutes / correspondence
relating to the meeting could be located. A search was also
conducted of the filing cabinets situated in Ms Hollenbach’s office.

The minutes and / or any other records relating to the meeting

could not be found;

On the 7™ July 2015 at 13h00, a telephone call was made to Ms
Nondumiso Mhlongo, personal assistant to the CEO of Legal Aid
South Africa, to enquire about the existence of the minutes or
record relating to a meeting held in October 2012 between Legal
Aid South Africa. Subsequent to the telephonic discussion, | sent

email correspondence to Ms Mhlongo to confirm the details of our

telephonic discussion;

On the 08" July 2015, | received email correspondence from Ms

Mhiongo advising that she has no record of the minutes of the

meeting.

Notwithstanding all reasonable steps taken to locate the minutes of the

meeting and / or any other records relating to the meeting held in October

2012 between the Commission and Legal Aid South Africa, | was not able

to locate same.
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6. Copies of all email commespondence are attached hereto marked Annexure

[} A”

NOKWANDA MOLEFE

2187
| CERTIFY that this affidavit was signed and swormn to before me at on this the 3 "sday

of PN%UST 2015, by the deponent who acknowledged that he knew and
understood the contents of this affidavit, had no objection to taking this oath, considered this

oath to be binding on his conscience and who uttered the following words: "l swear that the

contents of this affidavit are true, so help me God"

pop— 2N
/""\ . v
Fdi \,/ j L
e

N:cola htta KT R
COMMISSIONER OF OATHS

“Pf oChiSGrg Acttor |
Forumt °3, BragnpalK
33 Hoofd Street

Brocrifon tein

Page 4 of 4






NEW COMPLAINT LODGED WITH THE SOUTH AFRICAN HUMAN RIGHTS COMMISSION ON 31 JULY 2015

		From

		Kisha Candasamy

		To

		Anthony Brink

		Recipients

		arbrink@iafrica.com



Dear Advocate Brink



 



 



Having assessed the new complaint lodged with the Gauteng Provincial Office of the South African Human Rights Commission (the Commission) last week Friday, we are of the view that it would be most prudent for you to pursue litigation, if this is your preferred course of action to ultimately resolving your matter with LASA.



 



The above assessment is based primarily on the severely constrained time period which remains for you to institute legal action in terms of PAIA. As discussed during our meeting, the Commission does not and will not legally represent you in this matter. We are therefore not in a position to engage with LASA on your behalf with a view to securing an extension of time within which you may institute legal action. At the same time, the Commission does not want to prejudice your ability to institute legal action within the prescribed timeframes.



 



Formal correspondence confirming the above will be forwarded to you during the course of next week.



 



 



Regards,



 



Kisha Candasamy
Acting Head: PAIA



T: +27 11 877 3814



E: kcandasamy@sahrc.org.za




Forum 3 Braampark Offices, 33 Hoofd Street, Braamfontein, 2017
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T: +27 11 877 3600



Upcoming events



Click here for upcoming events
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Brink's PAIA compliant update

		From

		arbrink@iafrica.com

		To

		Kisha Candasamy

		Recipients

		kcandasamy@sahrc.org.za



Dear Ms Kistasamy 

I attach an update regarding my PAIA complaint against LASA.

Enjoy the long weekend
Anthony Brink





Sent from MWEB Message Centre - CONNECT AND YOU CAN 



Update_for_Candasamy_7_Aug_15.pdf

1 Boast Street
Eshowe

KwaZulu-Natal
7 August 2015

Kista Candasamy

PAIA Unit director

South African Human Rights Commission
Braampark Forum 3

33 Hoofd Street Braamfontein
Johannesburg

Per email: kcandasamy@sahrc.org.za

Dear Ms Candasamy

UPDATE ON COMPLAINT RE LEGAL AID SOUTH AFRICA’S LATEST
ILLEGAL REFUSAL TO COMPLY WITH MY PAIA REQUESTS

| refer to your email this morning. Due to the failure of the Post Office’s so-called Speed
Services courier to deliver my complaint to the Commission well over a month ago, | accept that
time’s now too tight for the Commission to mediate and resolve Brian Nair’s illegal refusal of
my request addressed to him, because my 180 days to sue him are up on Tuesday (the last day
Monday not counting as a public holiday, under section 4 of the Interpretation Act 33 of 1957).

As mentioned at our meeting on Friday last week, | had draft papers ready for a High Court
application to compel if your mediation failed. When | hadn’t heard from you by mid-week, |
apprehended having to sue. Not having enough time to drive up to the Pietermaritzburg High
Court, | adapted my draft application for the Eshowe Magistrate’s Court, and it was signed,
issued and mailed to the Sheriff yesterday. (I’'m stationed at a different court across town; but
in any event, I'm told a magistrate from Durban trained in PAIA will try my PAIA claims.) I've just
emailed Nair the papers, copying you in.

Now that my records request addressed to Nair is in court and out of your hands, my complaint
to the Commission is reduced and simplified, and the time pressure to resolve it eliminated.

As the complaint tells, my PAIA requests addressed to Patrick Hundermark (two) and Jerry
Makokoane (one) were initially met with unlawful money demands before they’d respond to
them. So | asked information officer Vidhu Vedalankar to step in and see to compliance with my
requests or take them over and deal with them herself, under her power and responsibility
reserved to her by section 17. My letter to Vedalankar covered another request, addressed to
her, for a few further records.

On 26 May 2015 LASA’s lead in-house attorney Thembile Mtati responded on her behalf:







(a) now refusing me access to all the records listed in my requests addressed to Hundermark
and Makokoane on the grounds that ‘The records you are requiring relates to and are
ancillary to’ previously adjudicated and other pending litigation, and ‘your requests are
malicious and seek to divert the resources of Legal Aid South Africa’ — both contradictory
grounds knocked down in paragraphs 2—14 of my complaint, in part 20 of the complaint
form;

(b) refusing me access to most of the records I'd requested from Vedalankar — most
importantly, the insurance records | need to prove insurance fraud, on the vacant ground
disposed of in paragraphs 15-19; and,

(c) persisting with Hundermark’s and Makokoane’s illegal money demands (even after refusing
all records), addressed in paragraph 20.

The date of this final response gives the Commission ample time to mediate a resolution of my
reduced complaint by exercising its section 83 powers to ‘if reasonably possible, on request,
assist any person wishing to exercise a right contemplated in this Act’ — in my case by
‘recommendling] to a public ... body that the body make such changes in the manner in which it
administers this Act as the Commission considers advisable’, namely to dump its junk
justifications for its refusals, retract its illegal money demands, comply with my duly made
requests by furnishing me with the records I've requested or by certifying in any case they don’t
exist, and thereby respect my fundamental right to information held by the state, guaranteed
by section 32 of the Constitution, which the morning radio keeps telling me I’'m entitled to.

| look forward then to your report of information officer Vedalankar’s response to your official
expert recommendation to her under section 83 that LASA dump its junk justifications for its
refusals, retract its unlawful money demands, and comply with my duly made requests by
furnishing me with the records I've requested or by certifying in any case they don’t exist.

Please let her know that if she’s unwilling cooperate, against your official expert
recommendation that she does, perhaps because her Corporate Service attorneys know better
than you do, the sheriff will be over pronto to serve a High Court application on her for orders
compeling her to change her tune.

And since she’s had the last word in refusing my requests, via Mtati, I'll be claiming the costs of
the application from her de bonis propriis. As ordered in the City Power case.

Yours sincerely

ANTHONY BRINK
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