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APPLICANT'S SUMMARY OF ARGUMENT 

 
 
Part 1:Special Leave Questions 
 

 1. At the applicant's trial, the prosecution called expert witnesses who testified 
  that if a person has unprotected sex with an HIV positive person there is "a 
  risk" (unquantified) of the first person contracting HIV.  The expert                          
30.  witnesses did not say that it was "likely" that HIV was sexually transmissible.  
  It is an essential element of the offence that the accused had to know his act 
  was "likely" to endanger life.  Given the state of the evidence, could the jury 
  be satisfied beyond reasonable doubt of that element of the offence? 

 
 2. At the trial, the prosecution witnesses did not disclose that there was an              
  unresolved question in the scientific community as to how it is that HIV       
  causes AIDS.  If it had done so, the defence might have explored that issue         
  with the witnesses as it was relevant to the issue of causation.  Given that                           
  the prosecution was relying upon evidence that HIV causes AIDS for the              
40.  purposes of proving endangerment of life, was the prosecution obliged to    
  disclose to the defence and/or to the jury the fact that it was an unresolved 
  scientific question? 

 
Part 11:Background Facts 
 
3. The applicant (the applicant) was charged with three counts of endangering 
 life contrary to s.29 of the Criminal Law Consolidation Act 1935 (SA) 
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 (CLCA) in that he had unprotected sex with three women when he knew he 
 was HIV positive ("HIV positive"). 
 
4. Section 29 CLCA relevantly provides:- 
 
 "Where a person, without lawful excuse, does an act or omission-  
 (a) knowing that the act or omission is likely to endanger the life of another; and 
 (b) intending to endanger the life of another or being recklessly indifferent as to 
  whether the life of another is endangered; 

10.  that person is guilty of an offence." 
 
5. The applicant was tried in the District Court of South Australia before a jury. 

 
6. At the trial, the prosecution called several expert witnesses1.  In summary, 
 their evidence involved the following steps: 
 

• First, there exists a virus, the Human Immune Deficiency Virus, the 
acronym of which is  "HIV" (HIV).   Persons  who  contract  the  virus 

20.    can be regarded, after testing, as either HIV positive or negative.  The 
   accused was "HIV positive"2. 

 
• Secondly, HIV is sexually transmissible to another; that is,  if  an  HIV  

                            positive person has unprotected sex with another there is a risk that 
   the virus can be transmitted to the other person3. 

 
• Thirdly if transmitted to another, that other can also become HIV 

positive and subsequently can contract the acquired immunity 
deficiency syndrome (AIDS) – thus, it was said that HIV causes AIDS. 

30. 
• Fourthly, AIDS can lead to a person's death4. 

 
 7. The prosecution experts did not say that HIV was "likely" to be sexually                  
  transmitted.  Dr. LaBrooy said there was "a risk"5 and that it was                            
  unquantified6.  The evidence of Dr. Peh, who spoke to the applicant, was                          
  that HIV "may be"7 and "can be" sexually transmitted.  Professor McDonald  
  did not identify the risk, nor did he disclose at the trial8, the fact that in the 
  scientific community the mechanism by which HIV causes AIDS is still                
  unresolved.   The non-disclosure only came to the attention of the defence  
40.  after the trial. 

                                                 
1 Doctor LaBrooy, Professor McDonald. 
2 Technically “HIV antibody positive”. 
3 Dr LaBrooy at Transcript p. 120L23-30. 
4 Evidence of Professor McDonald. 
5 Summing up to the jury at para [177]. 
6 Dr LaBrooy at Transcript p 120L23-30. 
7 Summing up by the trial judge at para [120]. 
8 This information only came to light later. 

 



 - 3 - 

 8. The three complainants and the accused gave evidence at trial that, over a  
  period of time, the accused had unprotected sex with each of the three                     
  women. Each of the women gave evidence that the accused ejaculated inside 
  of them during consensual vaginal sex.  The accused maintained that he              
  withdrew before ejaculation. 

 
9. The first complainant (KC) was subsequently tested and did not return a 
 positive test.  The second complainant (SC) did return a positive test but the 
 third (JB) did not return a positive test. 

10. 
10. At trial, in his summing up to the jury, the learned trial judge spoke to the 
 jury in the following terms: 

 
  if you accept the evidence of the medical practitioners you may have little difficulty 
  in concluding that in doing that act, that is having vaginal sexual intercourse with
  each of the complainants, if you conclude that that was an unprotected act, that it  
  was likely to endanger the life of each of the complainants.9…. At [47]. 

 
20.  you will recall the medical evidence that even if he did not ejaculate inside, the act 
  of having sexual intercourse without using a condom created a risk that the woman 
  concerned would contract the HIV virus…. At [48].  (underlining added) 
 
  Later the trial judge said: 

 
  If you conclude that Ms Crispin contracted the HIV virus from the accused, what  
  do you make of his assertion that he always withdrew before he ejaculated?  Of                   
  course, according to Professor LaBrooy it is possible to pass on the virus without           
  necessarily ejaculating into the vagina.  Any fluid that passes into the vagina puts 
30.  the recipient at risk.  So it is possible that Ms Crispin developed the virus from the 
  accused even though, as he says, he did not ejaculate inside her.   At [181]. 

 
  She has a different version, and told you that on occasions when they did have                 
  sexual intercourse he did ejaculate inside her on most occasions.  If you conclude                    
  that she is truthful and you disbelieve the accused’s evidence, then if you conclude 
  the accused knew at the time he was having sexual intercourse with Ms Crispin that 
  he was creating a risk of the likelihood of her contracting the virus and the likelihood 
  of endangering her life, then do you accept his evidence when he says he was not            
  recklessly indifferent as to the likely consequence or probable consequence of her              
40.  being infected.  If you do not, then are you satisfied beyond reasonable doubt that he 
  acted with reckless indifference. At [182].  (underlining added) 

 
  Then again: 

 
  [T]he essential elements that need to be proved in this case.  They are firstly              
  the element that what the prosecution needs to prove is that the accused knew at            
  the time he did the act or acts which you are considering in relation to each of the      

                                                 
9 Trial judge summing up to the jury at [47]. 
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  complaints, that he knew that the act or the acts he was committing were likely to     
  endanger the life of the person with whom he was doing the act.  That is, likely to    
  endanger that person’s life and he knew that to be the case. It is not that he knew          
  that he might transmit the disease, it is not that he knew that he might endanger      
  their health, he has to know, that is, he has to know, you have to be satisfied he has 
  to know, that his act, is likely to endanger their life.  You have heard the evidence on 
  that and I will not go back on it. At [231].  (underlining added) 

 
  Secondly, if you conclude, beyond reasonable doubt that he knew he was likely to           
10.  endanger the person’s life you also have to be satisfied that he was recklessly                 
  indifferent.  He did the act, he was recklessly indifferent as to the probability or               
  likelihood that he was endangering the person’s life.  They are the two main                   
  elements of this case that you have to concentrate your mind on.  At [232]. 

  
 11. The trial judge made a number of similar comments in his summing up but 
  did not direct the jury as to what "likely" meant in this context. 
 

12. The jury returned verdicts of guilty on all three counts and convictions were 
 recorded against the applicant. 

20. 
13.  The applicant was sentenced to nine years gaol (backdated to 31 January 
 2006) with a non-parole period of five years on 27 September 2007. 
 

 14. After the trial, counsel for the defendant became aware that some persons  
  challenged the correctness of the first step, that is, that the virus, HIV, exists. 

 
 15. As a result, an application was made to a single judge seeking leave to               
  appeal against the convictions on the grounds, inter alia, that fresh evidence 
30.  had come to light indicating that HIV might not exist10.  One of the grounds 
  (no. 1(8) was that prior to the trial the defence were not informed of the          
  existence of reputable scientific opinion demonstrating the following facts: 
  (8) "[if] HIV does exist, the risk of it being sexually transmitted is extremely low11'. 

 
 16. After an extensive hearing, argued principally by reference to the other                 
  grounds, the single judge refused leave to appeal12.  He essentially found              
             that the majority scientific opinion that HIV exists and that HIV causes AIDS 
  was so overwhelming that it followed there was no merit in the minority           
  scientific opinion to the contrary13. 
40. 
 17. The applicant then applied to the Court of Criminal Appeal ('the court              
  below") for leave to argue that the applicant's convictions should be set               
  aside on the grounds, inter alia, that, the prosecution's experts had made it          

                                                 
10 Unreported decision of the Court of Criminal Appeal dated 27 April 2007, R v Parenzee [2007]        
SASC 143 at 5. 
11 R v Parenzee [2007] SASC 143 at [2] and [4]. 
12 R v Parenzee [2007] SASC 143. 
13 R v Parenzee [2007] SASC 143 at [250], [323], [337]. 
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  clear that the mechanism by which HIV caused AIDS was an unresolved           
  scientific question a matter which had not been disclosed to the jury14. 
 
 18. The argument that the scientific evidence did not establish that transmission 
  of HIV from one person to another was "likely" was not put expressly to the 
  court below but was one of the grounds before that court. 
 

19.  The court below refused leave15 and endorsed the approach of the trial 
 judge16. 

10. 
 20. In so doing, the court below stated the test to be applied in determining              
  whether leave to appeal should be granted as; 

 
  "….whether, having regard to the evidence relied upon before the CCA, it is                 
  reasonably arguable that if permission to appeal is granted, and the appeal is argued 
  in full, the CCA would decide that there had been a miscarriage of justice as a                    
  result of the evidence in question not being put before the jury at trial"17. 
 

21. The court below also stated 
20. 

 "Like the single Judge, this Court can do no more than act on the material now 
 before it.  That material overwhelmingly supports the conclusion that the HIV virus 
 exists and is identifiable, that the HIV virus can be transmitted by sexual 
 intercourse, and that it causes AIDS: Parenzee at [250], at [323] and at [337]"18. 
 
Part 111: The Applicant's Outline of Argument 
 
22. Before turning to the applicant's argument.  It is necessary to first clear up a 
 factual misconception upon which the court below proceeded. 

30. 
 23. Contrary to what appears in the judgment of the court below, the applicant's 
  counsel, was not relying upon the evidence of (what was called) the "Perth 
  group".  The applicant's counsel had abandoned reliance upon their                 
  evidence – this is apparent from page 3 Lines 22-31 of the Transcript (a copy 
  of the relevant pages will be supplied before the hearing of the application  
  for special leave).  Instead, the applicant was relying upon the evidence of  
  witnesses called by the prosecution19 in the application for leave to appeal  
  heard by Sulan J. 

 
40.  

                                                 
14 R v Parenzee [2007] SASC 316; unreported judgement dated 24 August 2004, Doyle CJ, Anderson 
and Kelly JJ. 
15 R v Parenzee [2007] SASC 316 at [62].  
16 R v Parenzee [2007] SASC 316 at [61]. 
17 R v Parenzee [2007] SASC 316 at [24]. 
18 R v Parenzee [2007] SASC 316 at [61]. 
19 Professors McDonald, French, Gordon and Cooper and Dr Gallo. 
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 The issue for the court below on an application for leave 

 
 24. In the court below, Doyle CJ, (with whom Anderson and Kelly JJ agreed),           
  considered that, in the context of an application for leave to appeal, "… the 
  issue is whether,  … the CCA would decide that there had been a miscarriage of                  
  justice as a result of the evidence in question not being put before the jury at trial." 
  [at 24].  To that statement, the applicant would add the following                     
  qualification, that, in light of ground no.1(8) and the proviso and this court's 
10.  recent consideration of the same in Weiss v The Queen20, the issue is also              
  whether, on the ground raised in no.1(8), there was a miscarriage of justice. 
 

25. If that is correct, the issue for the court below in determining whether leave 
 should have been granted was whether on the evidence at the trial and 
 before the court below the accused was properly convicted of three offences 
 of endangering life21.  That in turn depended upon whether the fact that the 
 accused had unprotected sex was likely to endanger life. 
 
The elements of the offence 

20. 
 26. That question can be broken down into two sub-questions, first, was it                 
  scientifically established that having unprotected sex is "likely" to lead to the 
  other person contracting HIV?  And, secondly, if a person contracts HIV              
  does that cause AIDS so as to "endanger" another person's life? 

 
Whether having unprotected sex was "likely" to endanger life 
 

 27. It was apparent from the evidence of the witnesses for the prosecution at the 
30.  trial that, although there is a risk HIV can be sexually transmitted they did 
  not say that it was likely that a person will become HIV positive after having 
  unprotected sex (see above para [7]). 
 

28. Nor did any of the doctors who spoke to the applicant after he had been 
 diagnosed as being HIV positive say that they told him that it was "likely" 
 that HIV could be sexually transmitted (see above para [7]). 
 

 29. There is a real question about the meaning of the word "likely" in a                         
  particular statutory context22 and whether it would be the equivalent of "a                  
40.  risk", which colloquially would ordinarily mean "a chance".  In a criminal              
  statute it is reasonable to assume "likely" to be the equivalent of "probable"23,      

                                                 
20 (2005) 224 CLR 300. 
21 This follows from what was said in Weiss v The Queen (2005) 224 CLR 300.  This was not how the 
learned Chief Justice (Doyle CJ) in the Court below expressed the matter,  see R v Parenzee [2007] 
SASC 316 at [24]. 
22 Boughey v The Queen (1986) 161 CLR 10 at 14 per Gibbs CJ, 18-23 per Mason, Wilson and Deane JJ, 
40-45 Brennan J. 
23 Boughey v The Queen (1986) 161 CLR 10 at 14 per Gibbs CJ; and Reg v Crabbe (1985) 156 CLR 464. 
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  or "more probable than not", but not "possibly"24.  There was nothing in the 
  evidence given by the expert witnesses at trial that "a risk" meant "probable". 

 
 30. It is significant that in s.21 CLCA "recklessly" in the context of "causing harm 
  or serious harm to another" means if the person is aware of a "substantial risk" 
  that his or her conduct could result in harm.  In turn, "serious harm" means, 
  inter alia, harm that endangers a person's life.  It seems that neither counsel 
  at trial, nor the trial judge, referred to the definition of "recklessly" when              
  referring to para (b) of s.29 CLCA namely, "or being recklessly indifferent as to 
10.   whether the life of another is endangered, …". 
 

31. If "likely" in s.29 CLCA requires that the accused know that it is "probable" 
 that the virus can be sexually transmitted and that " a risk" means "a chance" 
 but not "a substantial risk" or "probable", then, on the evidence before the 
 jury, the accused could not have known that having unprotected sex was 
 "likely" to result in the transmission of HIV and the jury, for the reasons set 
 out below could not properly have found the applicant guilty of the 
 offences. 
 

20. 32. For the jury to have found the applicant guilty of the offences, it had to be      
  satisfied beyond a reasonable doubt that the applicant knew that by his act  
  HIV was likely to be contracted by the other person. 

 
 33.   The evidence in this case could not support a finding that the applicant              
  knew that by having unprotected sex he was "likely" (if it means probable) to                   
  endanger life by transmitting the HIV.  The scientific evidence did not go               
  that far.  It follows that, the ground upon which the applicant sought leave 
  before the court below (no. 1(8)) was arguable and leave ought to have been 
30.  granted for an appeal; and that, if leave was granted, an appeal would have 
  succeeded. 

 
Non-disclosure, causation and the burden of proof 
 

 34. The assertion by the prosecution's expert witnesses, and the direction by the 
  trial judge that, HIV causes AIDS can now be understood (after the evidence 
  on the leave hearing) as being subject to the qualification that the                             
  "mechanism" by which it does so has not been scientifically determined25.  In 
  particular, additional factors are involved in determining whether HIV will 
40.  lead to AIDS. 

 

                                                 
24 Boughey v The Queen (1986) 161 CLR 10 at 14 per Gibbs CJ, at 45 per Brennan J. 
25 Professor French giving evidence on the hearing of leave to appeal – “There are thousands of 
scientists that would agree that AIDS is caused by factors in addition to HIV.” (Transcript p812, 
L13-16); “It would be more correct to state that AIDS is caused by factors in addition to HIV” 
(Transcript p809, L33-34).  
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 35. In other words, that there is a link between the two is accepted by the                 
  mainstream scientific community.  The unresolved scientific question(s)          
  is/are how or why does HIV cause AIDS? 

 
 36. These are complex scientific questions but ultimately for the purpose of              
  legal characterization are "causation" matters.  Causation matters are factual 
  questions they are matters for the jury to determine in a criminal trial. 

 
 37. If an accused is to be convicted of an offence, the jury must have before it          
10.  evidence establishing the elements of an offence beyond reasonable doubt.           
  If the prosecution calls expert evidence, those experts ought to, when                    
  appropriate, qualify their evidence.  It is appropriate to qualify the evidence 
  if there is a reasonable doubt about some aspect of it.  That must be so                   
  because the jury's task is to determine the matter beyond reasonable doubt. 
 
 38. Here, on the basis of the accepted scientific evidence, there was a scientific 
  question about what additional factors or considerations are involved in HIV 
  causing AIDS.  The non-disclosure of that fact deprived the jury of a factual 
  consideration that was relevant to the casual link between HIV and AIDS.  
20.  That consideration was, in turn, relevant to the question whether it had been 
  established beyond doubt that, the accused knew that his actions were likely 
  to endanger life. 

 
 39.  The applicant's counsel did not and could not have been expected to know 
  that the unresolved scientific question existed.  If he had, he could have               
  explored that issue.  It is not for the defence to show that, by reason of non-
  disclosure by prosecution witnesses, the applicant was necessarily thereby 
  deprived of a chance of an acquittal, in other words, there was necessarily a 
30.  substantial miscarriage of justice.  It is sufficient on an application for leave 
  for the defence to demonstrate that the applicant has a reasonably arguable 
  case.  The applicant submits that he does so, for the reasons referred to        
  above. 
 

Part IV: Reasons why Special Leave should be granted 
 

 40. It is in the administration of justice in this individual case.  The applicant has 
  been sentenced to a significant period of imprisonment.  If the undisputed 
  medical evidence could not support a finding by the jury that the applicant 
40.  knew that his actions were "likely" to endanger life, then his convictions              
  ought to be set aside. 

 
 41.  The questions raise matters of general public importance in that, this is one 
  of (if not the first) the first cases in Australia in which it has been alleged            
  that the consensual act of having unprotected sex – admittedly by an HIV            
  positive person – has been the cause of endangerment of human life.  There 
  may be many members of the community who either do or are prepared to 
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  engage in consensual sexual contact with a person whose sexual activities or                   
  partners expose them to HIV positive persons. 

 
 42. This is a suitable vehicle to determine the questions raised.  It is accepted              
             that this case turns in part upon facts but also upon the question of statutory 
  construction.  To the extent that it turns upon the facts, the relevant medical
  evidence at trial is very brief and clear.  The legal issues of statutory                   
  construction, causation and non-disclosure in this context are easily                   
  identified. 
10. 
 43. The matter enjoys sufficient prospects of success for the reasons given               
  above.  The decision of the court below is attended with sufficient doubt      
  such as to warrant a grant of special leave. 

 
 44. If the applicant is successful, the matter would have to be remitted to the                
  court below for further consideration on the ground concerning whether his 
  actions were "likely" to endanger life. 

 
Part V: No order as to costs 

20. 
45.  It is not the practice of the prosecutorial authorities to either ask for or to 
 receive an award of costs in their favour in matters in which the applicant is 
 in prison. 
 
Part VI: Table of Authorities, legislation or other material 
 
46. Boughey v The Queen (1986) 161 CLR 10. 
 

30. 47. Weiss v The Queen (2205) 224 CLR 300. 
 
48. Sections 21, 29 Criminal Law Consolidation Act 1935 (SA) 
 
Part VII: the Applicant seeks to supplement this summary with oral argument. 
 

 49. The applicant seeks to supplement this Summary of Argument with oral               
  submissions. 

 
 
40. Dated the           day of November 2007 

 
  
 ………………………. 
           K. Borick 
 
 

  ………………………. 
        A. L. Tokely 


