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MR BORICK: In the books before you there is what is 1 

 called a preliminary outline of argument. That went in 2 

 because I wanted to give the court an indication of what 3 

material we would be relying on. I appreciate this is 4 

 an application for leave. We didn’t want to overburden 5 

the court a great deal with the scientific detail that 6 

was involved in this case. 7 

 Subsequently the outline of argument was sent to the 8 

 court and that included an extended argument on ground 2 9 

 and in particular a discussion of what is known as the 10 

Rodriguez report. We were informed a few minutes ago 11 

 that unfortunately the second document was not received 12 

 by the DPP, my friend. Mr Hegarty says it was sent. I 13 

 don’t know what went wrong but I won’t be dealing with 14 

that argument too immediately and I envisage probably 15 

 over lunch my friend will have a chance to look at the 16 

extended argument on the legal issue which is ground 2. 17 

DOYLE CJ: We will see how we go. 18 

MR BORICK: I apologise to the court for that. 19 

Right from the outset it’s important that we deal 20 

 briefly with what AIDS is. AIDS is a syndrome. At the 21 

 present time it covers about 32 different diseases and 22 

 they include such things as tuberculosis, pneumonia and 23 

some cancers. All of them were in existence and had 24 

their causes well before the virus was said to be 25 

discovered in 1983 by Montagnier, the French man, or 26 

Gallo the American. HIV is a virus. It is not AIDS. 27 

And in the public mind the two words ‘HIV’ or ‘AIDS’, 28 

they are often used interchangeably but they are not. 29 

This morning in relation to this application the 30 

court is not being asked to come to a conclusion or 31 

 decide upon the issue of whether HIV causes AIDS. The 32 

 issue that we want to put before the court this morning 33 

 is that there is a scientific controversy as to whether 34 

or not HIV causes AIDS. 35 

DOYLE CJ: That is not actually the issue for us - 36 

that may be an issue but the issue for us really is 37 

 whether leave to appeal should be granted on the basis 38 
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 evidence of sufficient cogency and plausibility that if 1 

 accepted it might have been led to an acquittal. 2 

MR BORICK:  I accept that. 3 

DOYLE CJ:  It’s not enough to say there is a 4 

 controversy. We have to be satisfied there is a case 5 

 for grant of leave to appeal on the basis I indicated. 6 

MR BORICK:  Yes, I understand that. 7 

I want to take your Honours to four matters in 8 

 particular at the outset to demonstrate the nature of 9 

 the scientific controversy. In developing that argument 10 

 we will be saying that Sulan J got it wrong in relation 11 

 to the scientific data. 12 

DOYLE CJ:  You would acknowledge, wouldn’t you, if 13 

 he was correct in concluding that either of the 14 

 witnesses you called were qualified experts in the 15 

 field, then that’s the end of the road because there was 16 

 no admissible evidence before him? 17 

MR BORICK:  That’s certainly the end of the road - 18 

 yes, in relation to those two witnesses it is the end of 19 

 the road. 20 

DOYLE CJ:  They are the only witnesses - 21 

MR BORICK:  You will notice we are not relying on 22 

 their evidence in this argument. We are relying upon - 23 

DOYLE CJ:  You are going to try to because the only 24 

 evidence before us is the evidence that was before 25 

 Sulan J. 26 

MR BORICK:  And that includes the evidence from the 27 

 five witnesses who gave evidence for the prosecution, we 28 

 rely on their evidence. We will attempt to demonstrate 29 

 to you how Sulan J got it wrong in relation to that 30 

 evidence. 31 

ANDERSON J:  You are not relying on any evidence or 32 

 any proposed evidence before us that wasn’t before 33 

 Sulan J, are you? 34 

MR BORICK:  No. The answer to that is basically no. 35 

 There may be two documents - 36 

ANDERSON J:  That’s why I asked because I wasn’t sure 37 

 whether there was some new stuff that was emerging. 38 
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MR BORICK: No, it’s in the transcript and in the 1 

documents before you. In trying to avoid becoming 2 

involved in the scientific complexity where there may be 3 

some areas where I haven’t got sufficient documents 4 

before your Honours but I hope I have. 5 

My starting point is to go back to, in a sense, the 6 

beginning. Dr Gallo is the man who claims to have 7 

discovered the virus and it is his evidence that I wish 8 

to take the court to. 9 

If your Honours can go to his evidence, which is in 10 

one of the two smaller books you have, one of the books 11 

has the evidence of Gallo and the other evidence of has 12 

the evidence of McDonald. 13 

DOYLE CJ:  So this is book 1 p.15, is that the 14 

evidence you mean? There are two supplementary books 15 

numbered 1 and 2 and the one that is numbered 1 at p.15 16 

has the cross—examination of the witness Gallo. 17 

MR BORICK:  That’s the one I want, thank you, yes. 18 

I want to take the court to p.1293 and at line 30 19 

the question is put to Dr Gallo: 20 

‘To take the first four points that you made in your 21 

report -‘ 22 

And that’s the report that he gave to the court before 23 

he gave evidence: 24 

‘- in combination, doesn’t that mean that the only 25 

evidence that you have ... in almost every patient where 26 

we tried.’ 27 

He was asking me where I got the figure of 119 from and 28 

I referred him to the paper which was published in 1986. 29 

DOYLE CJ:  Was that paper before the court? 30 

MR BORICK: Yes, it’s the information that as sent 31 

out to you on Friday and it was before the court. 32 

DOYLE CJ: It was an exhibit, was it? 33 

MR BORICK: Yes.  34 

DOYLE CJ: Was there something sent up on Friday? 35 

The paper you mean? 36 

MR BORICK: Yes, there were the four famous papers 37 

which - 38 
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DOYLE CJ: What was the exhibit number for the 1 
paper, can you tell us that in case we want to check the 2 

exhibits?  3 

MR BORICK:  I can’t tell you off the top of my head. 4 

DOYLE CJ:  Perhaps you’ll check that over lunch. 5 

MR BORICK:  If your Honours go to, of those papers, 6 

the paper headed ‘Frequent detection and isolation 7 

cytopathic retroviruses HTLV-III of patients with AIDS 8 

and at risk for AIDS.’ 9 

ANDERSON J:  Where is that in the bundle? 10 

MR BORICK:  It should be in the bundle you got 11 

Friday. It looks like that (INDICATES) . 12 

DOYLE CJ: How is the paper headed again? 13 

MR BORICK:  The particular paper is the second paper 14 

in the set and it’s about six pages in to the documents. 15 

DOYLE CJ:  And the title of the paper? 16 

MR BORICK:  Frequent detection and isolation of 17 

cytopathic retroviruses HLTV-III. 18 

DOYLE CJ:  That’s about three pages in. That paper 19 

was also before Sulan J, was it? 20 

MR BORICK:  Yes. It’s what myself and Dr Gallo were 21 

talking about in the page of the transcript that I’m 22 

putting to you.  23 

If you go to the third page of the paper, you’ll see 24 

down at the bottom of the page a table and it refers to 25 

the number of people positive for HTLV-III and the next 26 

column is the number tested. When you actually add up 27 

the numbers in the number tested it is 119. And when 28 

you add up the numbers who were positive - 29 

DOYLE CJ:  Sorry, 119? 30 

MR BORICK:  It adds up to 119. 31 

DOYLE CJ:  Why is that? Because if you add up the 32 

numbers in those columns you get much more than 119 33 

because the bottom one is 115. 34 

MR BORICK:  No, it had clinical normal heterosexual 35 

donors. They were the controls. 36 

DOYLE CJ:  So which do we add? All the numbers 37 

other than 115? 38 
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MR BORICK: Yes, other than 115. 1 

 Similarly on the other side you add up the numbers 2 

excluding the zero at the bottom. So there were 119 3 

patients. I don’t think there will be any argument 4 

about that. And there was said to be a positive result 5 

for 49, which was 40%. Dr Gallo was answering saying in 6 

effect we have got the wrong information. And he went 7 

on to say: 8 

‘I think we isolated in almost every patient with AIDS 9 

that we tried.’ 10 

So the difference between, as I was saying, on his own 11 

figures the actual result was 40% of people not, as he 12 

was saying, almost all of them; close to 100%. At 13 

p.1294 he went on to say: 14 

‘I can’t remember exactly unless I look at the paper ... 15 

than the others.’ 16 

I put the question to him again at line 13: 17 

‘What we are putting to you is that the only evidence 18 

that HIV causes AIDS ... I put to you that that was 19 

wrong.’ 20 

Dr Gallo went on: 21 

‘You are right, judge, I don’t accept the denominator 22 

   I wouldn’t say is the cause.’ 23 

 I ask your Honours to look at that. Dr Gallo was 24 

being asked about his actual results. He is saying that 25 

he sort of couldn’t remember, first of all, what they 26 

were. In the beginning he was saying almost a 100% 27 

result but then he says that in and of itself 40% 28 

isolation I wouldn’t say is the cause, meaning that the 29 

proposition I was putting to him that all you had at 30 

that time to say that HIV causes AIDS, where this all 31 

began from, was that figure of 40% and he is agreeing 32 

that he couldn’t say that HIV causes AIDS on that 33 

figure. If the figure that I was putting to him — 34 

DOYLE CJ:  But where does that lead? As I 35 

understand the material based on what I’ve read the case 36 

was that, as it were, taking the knowledge as it is 37 

today, I don’t think anyone was suggesting before 38 
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Sulan J that knowledge hadn’t advanced from the stated 1 

 knowledge in May 1996, were they? If he agrees with it 2 

where does that lead? 3 

MR BORICK: Certainly all of the witnesses who gave 4 

evidence for the prosecution advanced that proposition 5 

 that things had advanced. But then, when you look back 6 

 at it, at their evidence overall, which I’m not going to 7 

take your Honours to, the fact is they were all saying 8 

that this all started with Gallo and that that is the 9 

foundation stone upon which all the rest of the work was 10 

done. 11 

CONTINUED 12 
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DOYLE CJ: I understand from my reading that he was 1 

 an influential researcher, influential is one thing, as 2 

it were decisive, the beginning and the end is another 3 

thing. If knowledge has gone on since then and 4 

 investigations has gone on and knowledge has been added, 5 

 it’s the state of knowledge today we have to look at and 6 

not the state of knowledge in 1986. 7 

MR BORICK: His work has never been validated in any 8 

other study; in fact, there has never been a paper 9 

presented anywhere which shows conclusively that HIV 10 

causes AIDS. I’ll come to this in a little while. 11 

 Nobody to this day, 25 years, or thereabouts, after the 12 

virus was said to be isolated or purified for present 13 

 purposes, those words can mean the same thing. Nobody 14 

has actually shown how or why the virus and the purposes  15 

 of this hearing assume that exist because the evidence 16 

of the Perth Group has been rejected. There is no 17 

question about the fact that no-one knows, after all 18 

 this work has been put in, how or why and it is common 19 

 ground. 20 

DOYLE CJ: How or why what? 21 

MR BORICK: How or why the virus causes HIV. Nor has 22 

there ever been any vaccination found for it, for HIV. 23 

Perhaps I will introduce a little bit of the science. 24 

In testing for HIV a test is called ELISA and Western 25 

blot and they cannot test for the virus itself. They 26 

can only test for the antibodies which it is said the 27 

body develops in order to make the diagnosis. Those 28 

tests of the ELISA and Western blot are important 29 

 because they have been used as diagnostic tools but the 30 

manufacturers of the test kits disclaim that. There are  31 

disclaimers on the test kits which say they are not 32 

diagnostic and should not be used for diagnostic 33 

 purposes. 34 

One of the reasons why I’ve gone to Gallo 35 

straightaway is that his Honour, Mr Sulan, fully 36 

accepted Dr Gallo’s evidence and accepted he is an 37 

 expert in this area. In our respectful submission from 38 
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what I’ve just put to you, the fact that Dr Gallo did 1 

not understand his own data or forgotten it, I pointed 2 

out before this is where it started, he didn’t 3 

understand it, Sulan J should have looked at that and 4 

looked at his evidence more closely. If Dr Gallo 5 

believed that he’d got a positive result in almost 100 6 

percent, it didn’t square with the actual figures and 7 

Dr Gallo’s evidence ‘I wouldn’t say HIV causes AIDS’. 8 

 We will go a little bit back into history: Dr Gallo 9 

was cross-examined about this but the work that Dr Gallo  10 

 did had never been published in any scientific journal 11 

before the then United States, and there was Margaret 12 

Heckler, a member of the cabinet. She made a world 13 

shattering announcement, here we have a new virus 14 

discovered by American scientists and that was the first  15 

 the world had heard of it but it certainly became very 16 

 much a factor in the public mind from the point of time 17 

of that announcement. That announcement was 18 

subsequently followed up by a very vigorous debate 19 

between the French and the Americans particularly 20 

 Montagnier and Gallo who were the first to discover the 21 

 virus. That argument was raised for a long time until 22 

it was settled, politically I think, by President Reagan  23 

and President Chirac. That’s how it first came into 24 

being and it was controversy right from the outset. 25 

Gallo, in the passage of the evidence that I 26 

 referred you to on 1293, 1294 went on to say he thought 27 

that it isolated almost every patient that we tried. He  28 

was saying ‘I can’t remember exactly but certainly we 29 

didn’t get negative results in 70 other people’. His 30 

claims were wrong. 31 

DOYLE CJ: The paper speaks for itself in a sense 32 

 but I don’t know how often he rereads that paper. I’m 33 

not surprised in the sense 21 years later he’s not sure,  34 

relying on memory, of the details of the paper. I don’t  35 

know how often he reads it but in itself it’s not 36 

surprising that he wasn’t sure of the details of the 37 

 paper. 38 
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MR BORICK: I respectfully disagree with your Honour. 1 

It’s very surprising. He gave expert evidence by 2 

video-link-up. He knew full well what the issues were. 3 

This was the starting point of all of this but I remind 4 

your Honour - 5 

DOYLE CJ:  Did you cross-examine him on this 6 

statement that without looking at the paper he wouldn’t 7 

be quite sure? In other words, if you’re going to 8 

submit to us that we shouldn’t accept that answer and 9 

that we should proceed on the basis that he’s 10 

dissembling, I would have thought you needed to put that 11 

to him and said ‘Hang on, you can’t get away with that 12 

line that you just don’t remember the numbers’. Did you 13 

put that to him? 14 

MR BORICK:  Inferentially. 15 

DOYLE CJ: Where did you do it inferentially? 16 

MR BORICK:  In those pages. I don’t know that I 17 

specifically said to him ‘I don’t accept your answer’. 18 

That’s not for me to say. What I was relying on at that 19 

time and still do today - 20 

DOYLE CJ: If your suggestion is ‘Mr Gallo, you know 21 

perfectly well you only got results from whatever number 22 

it was and you know perfectly well that it was not so 23 

and so’ you would need to put that to him if that’s 24 

going to be your submission. I don’t know what he said 25 

about this paper. I appreciate it’s probably a fairly 26 

famous paper in its field and would have been referred 27 

to at the time and he would have read it from time to 28 

time. I don’t immediately assume he would remember the 29 

numbers in a paper he had written 21 years ago. 30 

MR BORICK:  I respectfully disagree with your Honour 31 

because he is saying at the bottom of p.1293 that he did 32 

remember. He said: 33 

‘You are quoting the wrong information to the court. It 34 

wasn’t 190 inpatients. How many was it. That’s pretty 35 

specific. I think we isolated in almost every patient 36 

with AIDS that we tried. That’s pretty specific too.’ 37 

Then it was put to him ‘You’re wrong’. That’s pretty 38 
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 specific because he was wrong. Then he gives the answer 1 

which is a very important, critical answer: 2 

‘In and of itself 40% of isolation of the new virus I 3 

wouldn’t say is the cause.’ 4 

When he gave that answer he had the right information 5 

before him then. He was still, in my respectful 6 

submission, to use your Honour’s words, dissembling. 7 

 There is another aspect to his evidence which is of 8 

equal importance and that is the question of whether 9 

there has ever been a photograph taken of the virus. 10 

That was a big issue in the argument in the evidence 11 

that was put before Sulan J. It was our proposition 12 

that no-one has ever produced a photograph of the 13 

 particular virus and Sulan J said it’s appeared in text 14 

books. Not one single photograph was put before the 15 

court which could show everybody precisely what this 16 

virus looks like because it was a virus that was 17 

 supposed to have knobs on it and some of the scientists 18 

would say a precise number of knobs, others would say 19 

different. The proposition there was a photograph, as I  20 

said, was in issue. Sulan J saying ‘Why, well I’ve seen  21 

it in text books’. But Sulan J then relied upon - 22 

DOYLE CJ: I’m not sure that you’re at an 23 

 introductory stage but if you are challenging a finding 24 

 of Sulan J’s you had better take us to the findings and 25 

 tell us precisely why you say he is wrong. I remember 26 

the findings but I can’t remember offhand where it is. 27 

You had better take us to it if you’re challenging it 28 

and tell us why it’s wrong. 29 

MR BORICK: It was when his Honour was dealing with 30 

 Gallo’s evidence in relation to a particular photograph 31 

that Dr Gallo was referring to at p.1302 of his 32 

evidence. If you go to that page. 33 

DOYLE CJ: You will take us to Sulan J’s finding, 34 

will you? 35 

MR BORICK: Yes, I will. It’s a finding where 36 

 Sulan J refers to initials RN rather than RF. I think 37 

 it’s in the area where Sulan J is dealing with electron 38 
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photographs. 1 

ANDERSON J: That starts at 190 of the largest 2 

transcript which in turn is p.59 of Sulan J’s reasons. 3 

DOYLE CJ: It may be para.257 is the precise finding 4 

where he accepts evidence. 5 

MR BORICK: Thank you, I’m obliged to your Honours 6 

Anderson J and your Honour the Chief Justice. It’s 7 

 para.256. It was put to Professor Gallo that this was a 8 

photograph of a contaminated sample: 9 

‘Professor Gallo accepted the sample he received from 10 

Montagnier had been ... the photographs were of a 11 

contaminated virus.’ 12 

That finding is under specific challenge. The 13 

suggestion of the RN - I’m certain it is RF. 14 

DOYLE CJ: But it’s coupled with findings in the 15 

preceding paragraphs that he accepts the evidence of 16 

 Dr Dwyer, Professor Dax and Professor French that there 17 

 have been pictures, I gather a number of them, and then 18 

 in 256 he deals with the issue of whether a particular 19 

 photograph was of a contaminated sample but the finding 20 

you have to grapple with overall is the acceptance of 21 

 those witnesses that there have been photographs of the 22 

 virus. My answer to that would be that doesn’t destroy 23 

the finding. 24 

MR BORICK: Yes it does because the onus was on the 25 

 prosecution to prove that the photograph existed. More 26 

importantly for present purposes Sulan J did have 27 

specific evidence from Dr Gallo which the other 28 

scientists relied upon as well to say that they had a 29 

photograph of RN but it was really RF. 30 

ANDERSON J: Is this evidence that we have been 31 

discussing evidence that was the suggested fresh 32 

evidence that should be allowed, or is it part and 33 

parcel of evidence that had already been given in the 34 

trial before the jury? 35 

MR BORICK: None of this was before the jury. 36 

Sulan J accepted that there would be no way that a 37 

layman could have known that this controversy - 38 
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ANDERSON J: So it was your application to adduce 1 

fresh evidence? 2 

MR BORICK: Yes. 3 

ANDERSON J: So you had to overcome the difficulties 4 

that go with that task? 5 

MR BORICK: Yes and there was no - I don’t think 6 

 there is a dispute about the fact that the evidence that 7 

 I led from the Perth Group was fresh because although it 8 

had been published in scientific journals, Sulan J 9 

 accepted no way that with any diligence unless counsel 10 

 had been specifically told about the fact of this point 11 

of view existed. 12 

ANDERSON J: I’ll go back to your answer the Chief 13 

Justice raised: why did you refer to the onus on the 14 

 prosecution? 15 

MR BORICK: That was limited to the issue of 16 

production of the photograph, in my respectful 17 

submission. They’re saying there were lots of 18 

 photographs, ‘Well produce one’ and they couldn’t. It 19 

was only in that context. 20 

ANDERSON J: I’m sorry I don’t follow that but that 21 

might be my problem. 22 

DOYLE CJ: What you’re doing is you led two 23 

witnesses who you said you provide evidence which, 24 

 before the jury, might have led to an acquittal and the 25 

prosecution in response produced a number of experts. 26 

At the moment you are looking at the evidence of experts  27 

called by the prosecution to answer the evidence from 28 

your witnesses but in para.253 Dr Dwyer says Exhibit P70  29 

 is a photograph, at least shows the differences between 30 

certain viruses. 254 Professor Dax produces four slides  31 

 which I gather are of the virus. Professor Cooper said 32 

there are many pictures in literature, and Professor 33 

French Says there are many pictures. Some of them I 34 

 gather had produced pictures. Others have referred to 35 

pictures in journals or in papers so I have to say at 36 

the moment I don’t quite see on what basis you are 37 

saying no picture was produced. The judge’s judgment 38 
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suggests pictures were produced. But I also think its 1 

permissible for experts to refer to what’s in recognised 2 

texts and journals and they don’t have to bring along a 3 

fresh picture. 4 

MR BORICK:  There is not one exhibit in the case 5 

where they could say ‘Here is a photograph of the 6 

virus’. 7 

DOYLE CJ:  Footnote 116, para.254, refers to four 8 

slides. I haven’t looked at them but I read the 9 

judgment. The judge apparently thought they were slides 10 

that pictured the virus. 11 

CONTINUED 12 
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MR BORICK:  Yes, but except, your Honour, if you’ve 1 

 got an isolated virus, just a matter of logic, in my 2 

 view, they all look the same. Because they are on a 3 

 purified virus, none of them were the same — but I don’t 4 

 want to get tangled up with the issue of onus of proof. 5 

DOYLE CJ:  No, I’m not tangling up onus of proof,  6 

 I’m just saying the judge said that two witnesses at 7 

 least produced pictures of the virus and another two or 8 

 three referred to the fact that there were pictures in 9 

 the recognised literature and at the moment I don’t see 10 

 how on that basis, without saying something more, you 11 

 can say there was no picture, the judge is saying there 12 

 were pictures. 13 

MR BORICK:  Sulan J was at pains to make the point 14 

 that all of the prosecution experts qualified their 15 

 evidence by saying they were not experts in certain 16 

 areas. Professor Dax is a classic example when dealing 17 

 with electron micrographs, because it was not an 18 

 experiment, couldn’t look at the photograph and say what 19 

 it was, her degree of expertise was limited to the ELISA 20 

 test. 21 

 Sulan J got it wrong, in our submission, when he 22 

 relied upon experts who said they were not experts in 23 

 relation to micrographs. But the real point is that he 24 

 did have an expert witness before him whom he fully 25 

 accepted, that was Gallo. Gallo says ‘We have got a 26 

 photograph and it proves that we have got an isolated 27 

 virus’. You go to the Gallo papers, these are the 28 

 seminal papers. The first one in your list is called 29 

 ‘Detection, Isolation and Continuous Production ... 30 

 Patients with AIDS and Pre-AIDS’. I can’t help your 31 

 Honours with what he meant by the expression of 32 

 ‘Pre—AIDS’ other than he may have been referring to the 33 

 fact that you can have the virus but it mightn’t display 34 

 an effect on your body for up to 10 years, it’s one of 35 

 the unknowns. But the important photograph, the one 36 

 that Gallo relied on, if you go to the table 2, p.3 of 37 

 the document I’ve just referred you to, and there he 38 
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refers to ‘RF’. I ask your Honours to accept ‘RF’ is 1 

 ‘RN’ in fact, just a mistake made. You go across to the 2 

 final column, ‘electromicroscopy’, next to ‘RF’, said in 3 

 this table, hail from or come from Haiti, are the words 4 

‘ND’. If you go back a page and you look on the table 5 

there, halfway down, ‘ND’ means ‘not done’. 6 

DOYLE CJ: You’re probably right, how do we know 7 

‘ND’ means not done? 8 

MR BORICK: On the previous page, about two-thirds of 9 

 the way down, it’s a bit hard to read: 10 

 ‘The uninfected cell ... ND, not done.’ 11 

 That’s where we take that from. 12 

 You look now at Gallo’s evidence on this, p.1302, 13 

 the question was put to him: 14 

 ‘In May 1984 did the group that you were with ... V2 and 15 

 V3.’ 16 

 That was his answer. Sorry if I confused the court with 17 

 that. The photographs I was referring to, the set of 18 

 three, are in fact in the paper headed ‘Serological 19 

 Analysis’, p.504, we are going back to the original 20 

 Gallo papers again. You find the paper ‘Serological 21 

 Analysis of Subgroup of ... Viruses’, you go to the 22 

 second page of that, p.504, that’s the three photographs 23 

 that I was referring to. Just keeping that in mind for 24 

 the moment, go back to p.1302, the question, after his 25 

 answer and he refers to those three photographs: 26 

 ‘Was it really HTLV3 ... talking about 27 

 misappropriation.’ 28 

 That is the lawyers were saying Dr Gallo misappropriated 29 

 information. He went on: 30 

 ‘The answer first of all by background ... you can’t 31 

 grow it.’ 32 

 He goes on with that answer. Further down, line 14: 33 

 ‘That is why we went through all the crap that we went 34 

 if you look at all the papers.’ 35 

 I went on to say: 36 

 ‘It does not mean that in the four papers ... isolates 37 

 of the viruses.’ 38 
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Goes on a bit further. He said: 1 

‘We have electron micrographs ... two is enough.’ 2 

One was cross—contamination: 3 

‘Nobody is obligated ... that goes with that.’ 4 

It’s a bit contradictory to what the other scientists 5 

were saying. Gallo went on: 6 

 ‘I don’t understand something, I have to ask the court.’ 7 

He was now addressing the judge: 8 

‘How can the lawyer ask me that question ... that is 9 

 provocative.’ 10 

His Honour went on to say ‘Counsel can be provocative 11 

sometimes’. Then I went on, line 20: 12 

‘In the first of the two papers ... in his lab.’ 13 

The reality is that Dr Gallo was relying on a set of  14 

 photographs which were contaminated material, which he 15 

 was forced to accept, because one of the co—authors of 16 

the paper subsequently made it clear that this 17 

photograph should never have occurred. How could you be  18 

more specific than to say ‘I’m relying on the photograph  19 

of RF’ and RF they did not have? They never have had 20 

it, the electron micrograph, on his own evidence, and 21 

it’s our position that Sulan J should have more 22 

carefully looked at Dr Gallo’s evidence. 23 

When you look at it as a whole, he was allowed to 24 

 get away with whatever he wanted to say. He gave very 25 

 long rambling answers which were extremely difficult at 26 

the time to understand, but when the opportunity came to  27 

pin him down he was in effect caught out. 28 

DOYLE CJ: You’re saying the photograph RF or of RF 29 

was in fact a photograph of a contaminated virus, is 30 

that what you mean? 31 

MR BORICK: No, RF, there was no photograph at all. 32 

They said they did have one and the photograph is 33 

probably of a person called ‘SN’. 34 

DOYLE CJ: So what you’re saying is where, as this 35 

table indicates, that there was no micrographic, or 36 

 whatever it is, photograph of the virus detected in RF, 37 

you’re saying he maintained there was a photo even 38 
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though the text of his own paper indicates there wasn’t 1 

a photo? 2 

MR BORICK: Yes, that’s right. 3 

DOYLE CJ: And this talk about contamination, that’s 4 

what distracted me, that’s actually distraction, that’s 5 

referring to another electron - 6 

MR BORICK: Yes, it is, I’m dealing with RF, it is a 7 

 distraction. 8 

 There’s another interesting part of this, if you go 9 

to the paper ‘Detection, Isolation and Continuous 10 

Production’, that table called table 2, where we see ‘RF  11 

 not done’, and we see in that same table the reference 12 

to ‘SN’, and in the footnote to the table it reads: 13 

 ‘Co-cultivation with H4 recipient ... SN respectively.’ 14 

Photograph respectively. During the argument that my 15 

learned friend put up she said that the RF cells were 16 

together cultivated in H4 cells - which I don’t 17 

understand - but we say the correct interpretation of 18 

table 2, with the use of the word ‘respectively’, 19 

 clearly means RF and SN were separately cultivated with 20 

H4 cells and you could not really suggest otherwise. 21 

 The potential is that since electromicroscopy of RF was 22 

 not done, may well be a photograph of someone SN, hales 23 

 from the United States. It is at best very, very poor 24 

 science to publish and then rely upon material which is 25 

scientifically invalid, then when giving evidence in 26 

 this case, still rely on it, even when it’s pointed out 27 

 to him that it was wrong. It’s for those reasons that 28 

we argue that Sulan J should have looked much more 29 

closely at Dr Gallo’s evidence and looked much more 30 

 closely at the evidence of the other scientists who all 31 

relied upon Dr Gallo. They were all aware of the 32 

dispute that had gone on. I don’t know whether they 33 

were aware that Dr Gallo was going to come along and say  34 

the electron micrographs were of no use, subsequently to  35 

say no-one does them any more, they are as rare as hen’s  36 

teeth, and that occurs at p.1306 of his evidence at line  37 

 9: 38 
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 ‘Well it took us 10 years to convince people ... it’s as 1 

 rare as hen’s teeth.’ 2 

 That passage was in direct contradiction to his own 3 

 evidence about his reliance on RF and it’s in direct 4 

 contradiction of all of the other witnesses on whom 5 

 Sulan J relied - as I pointed out, were not experts in 6 

 electromicroscopy, electromicroscopy doesn’t take you 7 

 anywhere in this, according to Dr Gallo. 8 

 Again I’m conscious of the fact that this is an 9 

 application for leave and clearly I’m relying on matters 10 

 that are set out in my outline of argument. I’d like to 11 

 take you now to the Padian study and subsequent 12 

 explanation. 13 

CONTINUED 14 

 15 
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DOYLE CJ: I’m trying to summarise what you put to 1 

us so far. You are saying he should have been more 2 

careful in his approach to Professor Gallo because you 3 

demonstrated on two particular points that Professor 4 

 Gallo’s evidence was incorrect. Is that a fair summary 5 

of what you’ve said so far? 6 

MR BORICK: Yes, that Sulan J should have looked much 7 

more closely at Dr Gallo’s evidence. I put it higher 8 

 than that. I’m not suggesting to you; it’s my argument. 9 

Partly because of the reliance that the other scientists  10 

disclaimed expertise in areas that Gallo claimed 11 

 expertise in. In qualification to his expert evidence, 12 

 not like the others did, he was saying ‘I know it all’, 13 

 and his Honour found he is still regarded as one of the 14 

 worlds leading scientists in this area despite the 15 

 various controversies that have engulfed him over the 16 

 years. That is a summary of what I’ve taken you to so 17 

 far.  18 

 Now I want to deal with the Padian study. The 19 

 background to it and the importance of it was that 20 

Sulan J made his findings that he did in relation to the  21 

 Perth group very much on the basis that they lacked 22 

objectivity, that they were fighting a cause, and one of  23 

 the reasons why he made that finding is because he said 24 

 that they didn’t properly explain to the court that 25 

 Dr Padian herself in fact had refuted those who claimed 26 

that the scientific data she produced showed that HIV 27 

 could not be sexually transmitted. And the Perth group 28 

 gave a lot of evidence about that. It took up quite a 29 

 lot of time. Their evidence has been rejected because, 30 

 in part, they lacked objectivity because they didn’t 31 

 explain to the court Padian’s explanation. 32 

 Why we make the first point is that Padian’s 33 

 explanation has never been published in any scientific 34 

 paper, it has never been peer reviewed. It is her own 35 

 interpretation of the work based upon something that 36 

 appeared in a web site. It cannot be said that 37 

 scientists who produce data own that data. 38 
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 I don’t know if your Honours saw the global warming 1 

film the other night. There were similarities with 2 

this. That issue is about the different ways you 3 

interpret scientific data, that’s a way of life in 4 

science. But Sulan J simply accepted the fact that 5 

Dr Padian didn’t agree with the way other people 6 

 interpreted her data, and in this part of the submission 7 

 we say Sulan J should have looked much more carefully at 8 

the data. 9 

We have set it out for you at pp.22 and 23 of the 10 

outline of argument. I’m hopeful we have done an 11 

accurate study, we have had a lot of assistance from 12 

other scientists, because it’s worth looking at just 13 

what she did. 14 

In the study they took 82 HIV positive women. 51 15 

 were thought had been infected by previous heterosexual 16 

partners and 31 were assumed to be infected by their 17 

contemporary partners. So that was 82 HIV positive 18 

women, and it’s clear in the paper that those 19 

assumptions were made. 20 

DOYLE CJ: You said ‘assumptions’, I take it they 21 

weren’t, as it were, random assumptions, namely ‘We will  22 

assume this out of the blue’. I assume they were 23 

assumptions based on a questionnaire or something to the  24 

people or something like that. 25 

MR BORICK: I can’t answer the question directly as 26 

to whether a questionnaire was used or some other method  27 

was used on which the assumptions were based. 28 

DOYLE CJ: I don’t know whether it’s important or 29 

not, but it would be one thing to say ‘We have got 80 30 

 people. For some reason we are going to assume 50 were 31 

infected this way and 30 another way’, call it a bald 32 

 assumption, or it would be another thing to say ‘Having 33 

asked, we came to a tentative conclusion that 50 got 34 

 infected this way and 30 got infected this way.’ There 35 

are assumptions and assumptions. You might make an 36 

assumption based on a careful assessment of the facts or  37 

 you might make it with no assessment of the facts. 38 

.LMC.. .00107 21 APPLICANT ADDRESS 



 MR BORICK: I’ll come back to that. 1 

Of the 82 contemporary male partners of the HIV 2 

positive women, only two were HIV positive and, in our 3 

 submission, it was assumed they had been infected by the 4 

 women participants. We make the point that, given that 5 

 infection by HIV typically produces no symptoms or vague 6 

flu—like symptoms that can easily be overlooked and 7 

seropositivity is said to occur days after infection, 8 

there can be no certainty that those two were infected 9 

by the women participants. 10 

Our position is: 11 

The fact that 22 of the whole study were found to be HIV  12 

 positive and had that ... even though some studies have 13 

shown higher risk of HIV seropositivity using 14 

non-injection drugs.’ 15 

 Then, going to the figures again, 360 HIV positive men 16 

were reported. And again we have used the word 17 

 ‘assumption’. 44 have assumed they have been infected 18 

at some earlier time by heterosexual transmission, of 19 

the 360 female partners 68 only tested HIV positively. 20 

 Again it is not known how many of the 68 were actually 21 

 infected by the male participants for the reasons which 22 

I’ve explained before since infection did not occur 23 

during the time the couples were being monitored. Other  24 

than it is known that 292 HIV negative women were not 25 

infected by their HIV positive partners during the 26 

 course of the study. Some unknown number of the 68 may 27 

have tested HIV positive for a variety of the other 28 

reasons. And the version of that data is that sexual 29 

transmission from male to female was not demonstrated. 30 

 We have added further comments in the outline. Any 31 

of us can understand the numbers and the numbers in that  32 

study don’t add up to proof of sexual transmission by 33 

 any means whatsoever, when you look at the other known 34 

facts which we pointed out in our argument on p.22 of 35 

the way in which HIV is said to cause AIDS. 36 

 When you are just looking at those numbers, and you 37 

 then turn to the explanation which Nancy Padian gave to 38 
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argue that her figures didn’t mean what some of the 1 

other scientists around the world say they mean, she 2 

said ‘It was because we had talked on condom use’ but 3 

then again is a huge assumption. Her explanation, we 4 

have got no data for it, it’s never been peer reviewed 5 

and: 6 

‘There is no proof at all that the assumptions which we 7 

refer to on p.23 or ... even about their sexual practice 8 

in order to explain away which is a manifest zero 9 

result.’ 10 

So when Sulan J very strongly criticised the experts who 11 

gave evidence from the Perth group, he did so on the 12 

basis that they lacked objectivity, then, you see in 13 

that a complete acceptance by his Honour that what 14 

Padian had to say about her own data, whatever she says 15 

goes, she was not a witness in the case, she was not 16 

there to be cross-examined so you go back to her 17 

figures. Our precise position on this is that her 18 

figures don’t add up at all. 19 

Now we add the proposition that we have advanced in 20 

relation to his Honour’s reliance on Gallo and we add to 21 

it now that his Honour was wrong to have relied on 22 

Padian as he did, and again the other experts who gave 23 

evidence also relied on Padian’s data without giving any 24 

explanation for the figures themselves, which we have 25 

pointed out to your Honour. 26 

The next area we move to is called the Rodriguez 27 

study. I’m trying to simplify this in a sense so as not 28 

to confuse some of the issues. It is said that we all 29 

have in our bodies CD4 cells. 30 

DOYLE CJ:  First of all where does Sulan J deal with 31 

that? 32 

MR BORICK:  It starts at para.l07 and it goes through 33 

to 117. 34 

By the way, while I’m on this passage of the 35 

judgment, at para.1l4 Sulan J was talking about the 36 

Rodriguez work. He says: 37 

 38 
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 ‘They discussed the fact that 25 years after AIDS was 1 

 first recognised ... and results in AIDS.’ 2 

 I would invite your Honours to see how that compares 3 

 with what his Honour found at para.73. If you go to 4 

 para.73 in the middle: 5 

 ‘Conversely there was evidence during the course of this 6 

 application that HIV is an extremely ... scientific 7 

 controversy.’ 8 

 It’s difficult to see how something can be an extremely 9 

 well understood virus when all these uncertainties 10 

 exist. But, anyway, that was a bit of a diversion away 11 

 from CD4 cells. And the most important passage in the 12 

 judgment is at 107—117. I’ll just give the court some 13 

 references which I won’t take you to at the moment. But 14 

 the only other references to CD4 cells are in para.157, 15 

 where Sulan J comments about it, para.342 Professor 16 

 McDonald who gave evidence on this topic is referred to, 17 

 and para.362—363. I will take you to paras.362 and 363, 18 

 particularly to para.363. 362 starts off: 19 

 ‘I sought to draw from the evidence of professor ... 20 

 which are defined as AIDS—related diseases.’ 21 

 There a number of issues in para.363 because they all 22 

 conceded they were not experts in this area, they all 23 

said that there were lots of unknowns. There was no 24 

 evidence of a uniform agreement that HIV causes 25 

 depletion of CD4 cells or further that it causes the 26 

 breakdown of the immune system in which Sulan J moves 27 

 into the area of science: 28 

 ‘Resulting in the various diseases which are defined as 29 

 AIDS-related diseases.’ 30 

CONTINUED 31 

 32 
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 34 
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 36 

 37 

 38 
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There are 32 at present, the number can change or vary 1 

these diseases, all of which, as I pointed out, existed 2 

before the virus: lots and lots of different causes for 3 

them and lots of different reasons for that very reason 4 

alone why there should be a CD4 depletion. A CD4 5 

depletion in your body is not - we are talking about a 6 

symptom, not a cause. It’s a symptom which it is said 7 

you can measure. It’s against that background that you 8 

look to see that the paper that was rolled upon by 9 

Sulan J by all the other experts, Sulan J in two senses,  10 

one to show that the Perth Group were not experts, I 11 

accepted that in his finding there but the other was to 12 

show that those CD4 cell counts are considered to be an 13 

unambiguous sign of the progression of AIDS. There 14 

could be no issue that there are people with AIDS and 15 

normal CD4 counts or that there can be healthy people 16 

with low CD4 cell counts. 17 

It is said by the witnesses that HIV causes AIDS and  18 

if you’ve got AIDS you’ve got to have HIV. That is the 19 

definition of AIDS in Australia. You can’t have AIDS 20 

unless you have HIV so that leads to the position that 21 

if you have TB, malaria or cancer - let’s take TB, HIV 22 

negative and you’ve got TB. If you have an HIV positive  23 

test, for example even on a one simple test, suddenly 24 

you’ve got AIDS and all the things that mean that. How 25 

can that be; that a disease simply changes it’s whole 26 

nature by definition? So we are turning to the 27 

Rodriguez report. At the bottom of p.24: 28 

‘Any decisions that are made ... medications.’ 29 

HIS HONOUR: That’s p.25 in ours. 30 

MR BORICK: Can you see the quote: 31 

‘There are people with HIV that never develop those CD4 32 

cells ... do not have HIV.’ 33 

There is a quote that I put to Gallo: 34 

‘Physicians treating HIV positive and AIDS patients ... 35 

Do you accept that. I’ll accept that, yes.’ 36 

Then there is a very long diversion but the statement, 37 

he said he had no objection to it. 38 
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 DOYLE CJ: What does that lead to? 1 

 MR BORICK: He’s accepting that you cannot rely upon 2 

 a low CD4 cell count in order to diagnose if a person’s 3 

got AIDS because that’s a very important step. It 4 

controls the treatment because it’s one of the symptoms. 5 

 DOYLE CJ: The agreement of Professor French, 6 

 presumably? 7 

 MR BORICK: Professor French said there are people 8 

 with HIV who never develop low CD4 counts and the other 9 

way around. 10 

 DOYLE CJ: That’s agreeing that low CD4 cell count 11 

 is not a decisive indicator of AIDS. French and Gallo 12 

agree on that point? 13 

 MR BORICK: Yes, I’m sorry, yes. 14 

 DOYLE CJ: We will assume they agree on that point; 15 

where does that leave us? 16 

 MR BORICK: It leads us to this position they are 17 

disagreeing with Rodriguez. Rodriguez is saying that 18 

the results of his study, the data, proves that HIV 19 

causes AIDS. That’s what Sulan J finds in those 20 

paragraphs that I’ve referred you to. Let’s look at 21 

Rodriguez’s explanation. May I point out his 22 

explanation for his data has never been peer reviewed 23 

either but what he’s saying, on average individuals with  24 

high viral loads tend to lose CD4 cells more rapidly 25 

than those with low viral loads. 26 

DOYLE CJ: That doesn’t contradict what Gallo and 27 

French have said. It may sit a bit uneasily with it but  28 

bearing in mind he is saying on average and that they 29 

tend not, I’ve got no expertise in the area as you know.  30 

His proposition doesn’t contradict what Professor French  31 

said and whether ultimately when you drill right down 32 

there is attention between, ‘I’m not sure I don’t have 33 

the expertise’ but I don’t think they are contradictory 34 

on their face. You could say on average if you have a 35 

high viral load you lose CD4 cells more rapidly but 36 

nevertheless there are people with AIDS who don’t have 37 

low CD4 cell counts. 38 

.JIC. . .00108 26 APPLICANT ADDRESS 



MR BORICK:  I’m reading from Rodriguez’s explanation, 1 

p.26: 2 

 ‘The overall trend among a group of subjects ... within 3 

that group.’ 4 

DOYLE CJ: Precisely, that’s why I’m saying they are 5 

not contradicting each other. What he said about 6 

overall trend gives rise to a university proposition, he 7 

recognises that. 8 

MR BORICK:  Yes, but you cannot rely upon any 9 

statistic or correlation that talks about averages and 10 

trends that prove causation. Because if you go to the 11 

judgment at para.113 where Rodriguez and one of his 12 

co-authors Lederman challenge the interpretations that 13 

French and Gallo put on it, for example, the Rodriguez 14 

data. He says in para.113: 15 

‘Sulan J accepts there is absolutely no doubt that HIV 16 

is the cause of AIDS ... our work further confirms it.’ 17 

It did not. For that reason we submit that Sulan J 18 

should have looked much more closely at the actual data 19 

produced by Rodriguez rather than to rely upon 20 

Rodriguez’s version of it. Rodriguez is very critical 21 

of the people who interpreted his data and other people 22 

are very critical of him, they are looking at 23 

explanations of why he interpreted his own data in the 24 

way in which he did. 25 

 I link at this stage the propositions that I put in 26 

relation to Gallo and Padian and Rodriguez because they 27 

were three very important reasons for Sulan J’s 28 

acceptance of Gallo’s evidence, Rodriguez’s version of 29 

his data and Padian’s which are plainly wrong and 30 

affected his decision to refuse leave, even allowing for 31 

the fact that he finds the Perth Group not expert. Your 32 

Honours haven’t heard any of the evidence the Perth 33 

Group gave before you. It is noted it’s been rejected. 34 

DOYLE CJ:  It is before us in the sense I assume 35 

you’re arguing this matter on the basis that whole 36 

transcript is there and you’re expected to look at it, I 37 

suppose. 38 
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 MR BORICK: I don’t think I can argue this 1 

 application by taking you back to the position that the 2 

 Perth Group adopted. I hope I’ve made my position 3 

 clear. I’m relying upon what the other expert said 4 

 there are many thousands of dissident scientists around S 

 the world, we have quoted some in our outline, people 6 

 who have assisted me in this group. The Perth Group, as 7 

 I’ve really discovered as this has unfolded is on their 8 

 own in a dissident group. They take a very fixed 9 

 stance: it is the virus has never been isolated and 10 

 never been proven to exist, so there is tension between 11 

 the Perth Group and other dissident groups. When I 12 

 started looking into this I was linked to the Perth 13 

 Group in Australia. They took the view, as the evidence  14 

 unfolded and particularly as it unfolded from the 15 

 prosecution experts which was coming at me very rapidly,  16 

 it became clear that we had to change tack and we did. 17 

 We could see what was going to happen with respect to 18 

 the Perth Group and there was no surprise when the 19 

 judgment came out because his Honour Sulan J made his 20 

 views quite clear as it was proceeding. But it was as 21 

 the other experts came in and we had Professor French 22 

 telling us for the first time that HIV cannot cause AIDS 23 

 on its own. He says and he says it is common ground 24 

 amongst all mainstream scientists that there are other 25 

 factors involved. So, HIV cannot cause AIDS on its own.  26 

 There are other factors involved. What are those other 27 

 factors? Nobody knows. It says they may be genetic 28 

 factors. 29 

 So we have now before you the position we take in 30 

 regard to Gallo, Padian and Rodriguez; we have Professor  31 

 French telling you that HIV cannot cause AIDS on its 32 

 own; there are other factors. No—one knows what those 33 

 other factors are. Then we have the extraordinary 34 

 event, after all the evidence was heard, of Professor 35 

 McDonald’s email to Kary Mullis. Kary Mullis is a Nobel  36 

 laureate. He was awarded that order for his work as a 37 

 scientist and he was one of the most renown scientists 38 
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in the world today and one of the leading experts in 1 

such matters as HIV. Mullis, from a paper published 2 

about 10 years ago which Sulan J says you can just 3 

overlook, has said that you can’t correlate the work 4 

 that he did in polymerase chain reaction, you can’t use S 

that in relation to AIDS. He also said ‘I have looked 6 

everywhere, there’s no paper anywhere that shows that 7 

HIV causes AIDS. I can’t find it anywhere’. He’s 8 

joined by thousands of other scientists who can’t find 9 

 it. Professor McDonald got in touch with Mullis. I 10 

don’t know whether professor McDonald realised that 11 

Professor Mullis was a dissident, so to speak, but he 12 

was originally seeking some advice but then on a 13 

Saturday afternoon after the evidence had finished he 14 

sent an email to Mullis which is referred to in the 15 

evidence in which he said ‘I share your doubts about the  16 

genesis of HIV causing AIDS’. That email he clicked off  17 

 to lots of other people around the world, I’m not sure 18 

whether he intended to or not, but it didn’t arrive just  19 

 at Kary Mullis’s desk and two hours later it was on my 20 

desk, so to speak, and Sulan J gave me permission to 21 

recall him for cross-examination. You will see his 22 

 cross—examination in the transcript. When you look at 23 

the cross-examination of Professor McDonald - 24 

DOYLE CJ: Have you got reference to this 25 

 cross-examination? 26 

MR BORICK: Yes, I want to give it to you generally 27 

at the moment. I concentrated on the word 28 

‘pathogenesis’, what did he mean by that? We did get 29 

 some common ground and I will take you to the evidence 30 

and I believe there was common ground in one sense. 31 

 But, Professor McDonald’s explanation for his email is 32 

 that he meant ‘I don’t know how or why or the mechanism 33 

by which HIV causes AIDS’. I’m still a true believer 34 

 but I don’t know how or why.’. Professor McDonald was 35 

subsequently to tell his Honour, made a very telling 36 

statement that he doesn’t believe people should be in 37 

the criminal courts based on this theory. Sulan J 38 
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 queried him about that and you will see McDonald’s 1 

 explanation. 2 

 Professor Mc Donald played a very key role in this 3 

 case because he was the man who organised the 4 

 prosecution witnesses. He organised Dax, Dwyer, Cooper, 5 

 and in particular Gallo. He’s a man who belongs to a 6 

 large number of organisations around the world who — 7 

 ‘promotes’ is not quite the word — using to promote the 8 

 mainstream theory and reject any possibility there is 9 

 any controversy about it, yet in his own words he’s 10 

 saying ‘I don’t know how or why HIV causes AIDS, I just 11 

 don’t believe it’. He says people shouldn’t be taken 12 

 into the criminal courts because it is just that, it’s a 13 

 belief. 14 

 Back to where I started from: your Honours are not 15 

 being asked to make any decision about this issue HIV 16 

 causes AIDS. The first step is, is there a controversy? 17 

 Sulan J has said, based upon the acceptance of Gallo, 18 

 Padian and McDonald that there is no such controversy. 19 

ADJOURNED 1 P.M. 20 
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RESUMING 2.17 P.M.  1 

DOYLE CJ: Just before you resume, your references 2 

 to Professor McDonald before lunch, I gather he wasn’t 3 

 just a witness, he was playing some sort of coordinating 4 

 role. I do know him, although my knowledge of him goes 5 

 back some years, about 1986 I was appointed to the 6 

Flinders University Council and in that capacity I was 7 

 asked to chair a company that the university formed 8 

 called ‘Flinders Technologies’, which was formed to help 9 

academics exploit intellectual property. I chaired that  10 

 I think from about 1987 to probably about 1995 and for 11 

 some of that time, probably a couple of years, perhaps 12 

 more, he was a director of the company. I ceased to be 13 

 chairman in 1995, so it’s 12 years ago. I think he had 14 

 ceased to be a director before then, but in that period,  15 

 when he was a director, I would have seen him about once  16 

 a month I suppose, or perhaps not quite so often, at 17 

 meetings of the directors of that company. I should 18 

 add - this is more pertinent - sometime early this year 19 

 he contacted me by telephone and I think it must have 20 

 been linked to his involvement in this case, because — 21 

 my memory is it was a short conversation — he asked me 22 

 were there better ways for the courts to handle 23 

 scientific disputes, which makes me think it must have 24 

 been linked to this case. I didn’t speak to him for 25 

 long, I think he was asking whether the courts were 26 

 interested in a kind of working party of scientists and 27 

 judges and lawyers that would look at the issue and I 28 

 think I probably did realise it had something to do with  29 

 this case. I remember saying I was aware this case was 30 

 around the place and I didn’t think we should discuss 31 

 it. He did at least contact me and say he was 32 

interested I think in some kind of working group to look  33 

 at how courts handled significant scientific dispute. 34 

 So I don’t think it causes a problem from my point of 35 

 view but I thought I should disclose it to both of you. 36 

You had better think about it and if you think there’s a  37 

problem there, you can raise it with me, but I think for  38 
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 the time being we should keep going. 1 

MR BORICK:  I’m obliged to your Honour and if you 2 

 don’t have a problem, I don’t have a problem with it. 3 

DOYLE CJ:  You can raise it with your client but I 4 

 think we should keep going. It was only when you 5 

 referred to him as some kind of organising scientific 6 

 witness that it came back to me, initially I didn’t 7 

 think my mere knowledge of him mattered but then I 8 

 recalled that phone conversation. 9 

MR BORICK:  There’s no credibility issue involved, 10 

 it’s a question of interpretation of his evidence, so I 11 

 really don’t see a problem your Honour, but thank you. 12 

DOYLE CJ:  Yes, all right. 13 

MR BORICK:  I just wanted to clarify a few matters in 14 

 relation to the four papers that were published by 15 

 Gallo. I think I referred to that they were published 16 

 in 1986, they were published in May 1984. 17 

  The second matter I wanted to clarify, when I was 18 

 talking about RF, your Honour the Chief Justice asked me 19 

 a question whether my earlier reference to the three 20 

 photographs as shown on p.504 was a distraction, I think 21 

 I agreed with that. I meant by the agreement that it 22 

 was a distraction that I was talking about something 23 

 different to RF, I didn’t want you to think that I was 24 

 just thinking those photographs are a distraction in the 25 

 case, they are not. 26 

 If you can go to them, so there’s no 27 

 misunderstanding about them, they are on p.504 of the 28 

 article entitled ‘Serological Analysis of Subgroup’, and 29 

 there are a series of nine photographs, the three we are 30 

 talking about are the bottom three, which were said to 31 

 be photographs of a virus HIV, but in fact they were 32 

 not, they were photographs of a contaminated substance 33 

 that had been sent to Gallo by Montagnier. 34 

  I didn’t feel that I had properly explained to your 35 

 Honours what the controls were, that’s at p.502 of the 36 

 earlier document, that’s the ‘Frequent Detection’ 37 

 document, where we set out the numbers 119, 48, with 38 
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 115, down the bottom. If your Honours go to the text 1 

 immediately above that, the text of the article itself, 2 

 not table one, you see a description of what the 115 3 

 were. 4 

DOYLE CJ: Column 1? 5 

MR BORICK: Yes. 6 

DOYLE CJ: Which part of the text in column 1? 7 

MR BORICK: About halfway down column 1: 8 

 ‘In no instance ... rigorously controlled conditions.’ 9 

 Dr Gallo answered, he said ‘You must be confusing with 10 

 the 115’, I’m not, but that’s exactly where the 115 came  11 

 from and they were a control group. 12 

 Your Honour asked me how Padian got her information, 13 

 whether it was a questionnaire or not, I didn’t have it 14 

 right at my fingertips. If you could go to book 2 of 2, 15 

 p.161, under the heading at the bottom of the page - 16 

DOYLE CJ: This is the article which Professor 17 

 Padian said was misinterpreted and to which you 18 

 responded. 19 

MR BORICK: Yes, in answer to the question your 20 

 Honour gets the information, this was in the context of 21 

 the assumption under ‘Procedures and Measures’: 22 

 ‘At the recruitment visit ... male circumcision.’ 23 

I won’t read it, but clearly it doesn’t look like it was  24 

 a questionnaire, but the various volunteers were 25 

 carefully scrutinised in the way in which she describes. 26 

 P.166 of the book, in the left—hand column, first 27 

 paragraph, there’s a bracket there: 28 

 ‘We assume that the ... index cases infection.’ 29 

 We have used the word ‘assumptions’ she made based upon 30 

 her description of her procedures and methods and her 31 

 reference to ‘assumptions’. 32 

 I want to deal now with Professor McDonald’s 33 

 evidence. Could I take your Honours to p.110 of the 34 

 same book, book 2. I had earlier explained to your 35 

 Honour, when I was given leave to bring him back for 36 

 cross—examination, I started with - because I knew what 37 

 was in the email - what he meant by ‘pathogenesis’. I 38 
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want to read it to you and I put my own interpretation 1 

on it, but your Honour may have a different 2 

interpretation. I said to him: - 3 

 ‘In your cross-examination you defined “pathogenesis” as 4 

being ... or diseases based upon the word 5 

“pathogenesis”.’ 6 

My understanding was that what I was talking about, 7 

causation, and I believe that he was talking about 8 

causation as well, but your Honours can make your own 9 

minds up. 10 

DOYLE CJ:  I don’t, with respect, actually 11 

understand the question you asked him, I don’t know if 12 

it’s been transcribed correctly, but you said: ‘Is the 13 

process based upon the word “pathogenesis”?’. May be my 14 

problem, but I don’t actually understand that question, 15 

how can a process be based upon a word? 16 

MR BORICK: I’ve obviously picked up the word 17 

‘process’ from his answer. 18 

DOYLE CJ:  Tell me in your own words. 19 

MR BORICK:  He said: 20 

‘I mean a process which is basically an ... which is 21 

what disease is.’ 22 

The question, looking at it now, badly worded, but I was 23 

picking up his word, ‘Is that process that you are just 24 

describing there, is that one of a virus which causes a 25 

disease or diseases?’. 26 

DOYLE CJ:  But we are just repeating a question, 27 

you’re saying to him: ‘Do you mean pathogenesis is the 28 

virus by which a process causes a disease?’, is that 29 

what you’re asking him? 30 

MR BORICK:  Yes, it’s the effect of it. 31 

Could I take you from there to p.131, at line 19, 32 

there is the actual wording of the email: 33 

‘What you said was this: “Overall I think I share with 34 

you some skepticism about the jump from scientific 35 

observation ... do you agree that’s what you said. 36 

A. Yes.’ 37 

I took him back to our earlier understanding of 38 
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 pathogenesis, he said to me: 1 

 ‘We spent much of the morning talking ... other 2 

 scientists we are talking about.’ 3 

 Then coming over the page, his qualification: 4 

 ‘I’m talking about the details here and I suppose 5 

 personally ... central to AIDS.’ 6 

 He moves away from the direct proposition of causation 7 

 and now talks about it being central. 8 

  My submission to the court is that the email is of 9 

 great significance in this case because when it’s put to  10 

 him specifically: 11 

 ‘It means that both you and Dr Mullis share a doubt as 12 

 to how HIV causes AIDS, as do many others ... many other  13 

 scientists talk about.’ 14 

 He means the mechanisms, he really is talking about 15 

 causation. 16 

DOYLE CJ:  Yes and no. You could have a situation 17 

 in which in a series of experiments you establish that 18 

 whenever people are exposed to element A they get 19 

 disease B, and that no—one who has not been exposed to 20 

 element A gets disease B, so you could be as sure as 21 

 you’re ever going to be that exposure to A causes 22 

 disease B but you might not understand how it happens 23 

 and obviously until you understand how it happens you 24 

might say, as I suppose any scientist would have to say,  25 

 ‘Well, our hypothesis that exposure to A causes B might 26 

 be wrong because we still don’t know how it happens but 27 

everything we have been able to do indicates exposure is  28 

 the cause’. That’s a sort of credible point of view. 29 

You might not be sure how it works. I think that’s what  30 

 he’s saying, isn’t he? There’s a definite causative 31 

 link but they don’t know how it works, so I don’t think 32 

he is saying causation is, as it were, totally up in the  33 

 air. He is saying, from that passage - my hunch is he 34 

 would say, if asked, he believes that exposure is the 35 

 cause, they still don’t know exactly how it works. 36 

MR BORICK: I accept what your Honour says and for 37 

 the purpose of this argument I will accept that’s what 38 
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Professor McDonald was attempting to say. 1 
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But it’s not as easy as the proposition you put to me. 1 

There is this fact here. There is the factor X which 2 

always causes A. 3 

DOYLE CJ: I’m not saying it is. 4 

MR BORICK: The very complex position where you’ve 5 

 got 32 diseases all with their own causes, all of which 6 

existed before, and you can, as I’ve explained to the 7 

court earlier, have an AIDS disease without having HIV 8 

and HIV without an AIDS disease. 9 

DOYLE CJ: That’s because, as I understand it, AIDS, 10 

in effect, causes you get these other things. No-one is  11 

 suggesting they will lead to AIDS. As you are saying, 12 

they were known before AIDS was. 13 

MR BORICK: My understanding of the basic theory is, 14 

 if you have the virus HIV then that attacks your immune 15 

system, which leaves you then open to the other AIDS 16 

 diseases. That’s the basic theorem. No-one knows how 17 

or why that happens. They do know there are lots of 18 

 other factors but we don’t know what the other factors 19 

 are. 20 

 Then you look at the concept. Professor McDonald 21 

and the others say ‘If you’ve got AIDS you’ve got to 22 

have HIV’, that’s right only in the sense of the 23 

definition in Australia. It may not be elsewhere. 24 

Leading to the extraordinary positions that I put to you  25 

with regard to tuberculosis. 26 

DOYLE CJ: True. I assume that the rationale is if 27 

 you’ve got TB related to AIDS you would be treated one 28 

 way and if you’ve got TB not related AIDS you would be 29 

treated another way. It depends on whether it’s AIDS 30 

linked or not AIDS linked. 31 

MRBORICK: It’s a very important distinction because 32 

if you were HIV positive with tuberculosis you would 33 

then be subjected to anti-retroviral drugs. That’s a 34 

whole new world. There is no evidence that the 35 

anti—retroviral drugs they are using - certainly the 36 

mortality rates are not decreased. There is no question  37 

that the drugs they would give you then could have an 38 
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adverse effect. So it is important. 1 

 There is a passage at p.130 that I want to take you 2 

to. In Professor McDonald’s evidence at line 15 I put 3 

to him specifically there was no published paper that 4 

indicated HIV is a probable cause of AIDS. He says: 5 

‘I believe there are many published papers taken 6 

collectively that indicate ... unfair.’ 7 

And the question is disallowed. I then moved to a 8 

different topic. 9 

In my submission, his Honour should not have 10 

disallowed that question, particularly in the context of  11 

Professor McDonald’s email to Professor Mullis. 12 

 I just want to deal briefly with the passage in the 13 

judgment, this is at p.85 of the judgment and it’s 14 

para.364. The document there which is before you in the  15 

 group of papers that arrived, I won’t take you to it in 16 

any detail. The background of this is that the there 17 

was a case in the United Kingdom - 18 

DOYLE CJ: Before you move to it. On what basis 19 

 would he refer to this paper? Are you putting this as 20 

 evidence? 21 

MR BORICK: His Honour rejected the tender. That’s 22 

not the end of this. I need to explain how it came 23 

about because it started against the background of a 24 

 case in the United Kingdom where this sort of evidence 25 

 was rejected, and the document which you have in front 26 

 of you, which I attempted to put before Sulan J, was a 27 

briefing paper aimed at professionals working in the 28 

criminal justice system to explain the proper use of 29 

phylogenetic medicine in regard to HIV transmission. 30 

 I appreciate that Sulan J rejected it. In my 31 

submission he should not have. It only came into 32 

 existence in February 2007, which was about the time we 33 

were having the final argument. It is saying very 34 

clearly be very careful with this evidence. 35 

DOYLE CJ: My view is Sulan J is right. To the 36 

 extent it raises scientific questions it would have to 37 

be put before the court through an expert witness, 38 
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wouldn’t it? 1 

MR BORICK: It was simply not possible to do that. 2 

DOYLE CJ: That may be the reason why Sulan J was 3 

right. If I’m right then we can’t refer to it either 4 

for the same reason. 5 

MR BORICK: In the context of an application for 6 

leave to appeal, in my opinion, you could receive this 7 

and look at it to get the feel of it because very 8 

certainly, if the knowledge of the dangers of using 9 

phylogenetic analysis - I’m not going to take your 10 

Honours into the complex detail about that, the 11 

 cross—examination would have been very different. Here 12 

you have what is described as a short briefing paper, 13 

which is what it is. And it explains its background. 14 

 And, in the context of an application for leave, in my 15 

submission, his Honour should have looked at it a bit 16 

more closely than what he did. 17 

 I want to turn to the issues relating to the test 18 

kits. I have indicated to your Honour earlier - 19 

DOYLE CJ: Where in the judgment is that dealt with? 20 

MR BORICK: Para.175. There are other passages. 21 

Could your Honours go to a document headed ‘Judgment 22 

Sulan J a brief summary’, in para.8 it starts ‘In 23 

 para.175’. 24 

DOYLE CJ: Where is this document? 25 

MR BORICK: It’s in the outline, headed ‘Judgment of 26 

 Sulan J, a brief summary’. It briefly summarises some 27 

of the passages. It is under the heading ‘Argument 28 

for’. It starts with Sulan J’s reasons for the basic 29 

 contradictions. 30 

DOYLE CJ: P.18 para.8. 31 

MR BORICK: Sulan J offers That professor Dax’s 32 

qualifications are limited to testing kits and 33 

procedures. So that’s the starting point. 34 

In para.171 Sulan J acknowledges that in 1985 it was  35 

decided to introduce HIV virus testing in Australia when  36 

 no-one knew how the test should be interpreted or which 37 

test to use. The comment we make about that is there 38 
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his Honour failed to mention two significant facts. The 1 

first is there is still considerable doubt as to how the 2 

test should be interpreted and, secondly, what test he 3 

used. 4 

If your Honours go to para.288 his Honour refers to 5 

Professor Cooper’s evidence: 6 

‘As Professor Cooper pointed out one ... false positive 7 

test are very low.’ 8 

The others say that the chances of a false positive are 9 

quite high. Sulan J, talking about Professor Cooper’s 10 

evidence says: 11 

‘One has a low risk ... but also to perform a Western 12 

blot test.’ 13 

That was Professor Cooper’s opinion that he was saying 14 

one ELISA test was sufficient. Professor French’s 15 

opinion, at para.289 and 290, he confirmed that the 16 

ELISA tests that are used these days are better than the 17 

ones used in the earlier days. He says: 18 

‘The criteria that are used to call ... confirmed by a 19 

Western blot.’ 20 

Then he refers to Gallo saying: 21 

‘An ELISA says ... sensitivity and precision.’ 22 

Whereas Gallo’s actual evidence at p.1285, he was saying 23 

there the ELISA alone isn’t bad, it just gives too many 24 

false positives. . 25 

DOYLE CJ:  What is the page reference? 26 

MR BORICK:  It’s in the book with Gallo’s evidence at 27 

p.37 of that book; ELISA gives too many false positives. 28 

DOYLE CJ:  What is the point you make about this 29 

then? 30 

MR BORICK:  I’m making the point that there is very 31 

considerable disparity of opinion between the witnesses 32 

called by the prosecution as to the test kits and the 33 

results that they produced - 34 

DOYLE CJ: There was some disparity but where does 35 

that lead? What does it matter if the position was that 36 

the tests for the virus were either extremely good or 37 

not particularly good? In terms of the case before us, 38 
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what would that matter? 1 

 MR BORICK: It’s not just a case before you, but the 2 

individual has been diagnosed with HIV and all that 3 

 means is, according to professor Cooper, one ELISA test 4 

and the other experts are saying one ELISA could 5 

diagnose wrongly. 6 

 DOYLE CJ: It doesn’t mean that you diagnose 7 

wrongly. It means you’ve got to be careful. 8 

 MR BORICK: Yes, it does because you can’t use this 9 

test for diagnosis because the makers of the test say 10 

so: 11 

 ‘At present there is no recognised ... in human blood.’ 12 

Sulan J hasn’t mentioned that. He has taken the view 13 

that your Honour is saying to me it doesn’t really 14 

matter. 15 

 DOYLE CJ: I didn’t say it doesn’t matter. I said 16 

that the fact that the test isn’t particularly 17 

reliable doesn’t mean that it would be an incorrect 18 

diagnosis. 19 

 MR BORICK: But the evidence looked at overall 20 

 doesn’t establish that fact at all because in Australia 21 

 if you get a positive ELISA test followed by a Western 22 

blot test you’ve got HIV, then you are straight into the  23 

treatment arena of HIV/AIDS. That’s the general 24 

comment. But in relation to the specific case if all 25 

these matters had been available to the defence - I 26 

think your Honour accepts that the trial would have been  27 

 very different, but on the question of recklessness and 28 

 on the question of endanger life and on the question of 29 

sexual transmission it would have been an extremely 30 

different trial. 31 

I have said a number of times I’m aware that this is  32 

 an application for leave and I’ve attempted to explain 33 

that there is an argument out there, there is a very 34 

real controversy and Sulan J hasn’t dealt with it 35 

 correctly in law because he accepted what the witnesses 36 

said and their evidence was their belief of when you 37 

look at the facts behind their belief, as we are 38 
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 pointing out, then, in my submission, this court should 1 

 give us leave so that we can present what is the outline 2 

 of our argument, so we can present it properly. 3 

 I have submitted that this is one of the rare 4 

 occasions where if your Honours should give us leave 5 

 that you could use powers to appoint a special 6 

 commissioner. That’s s.25(9). I’ve not known of that 7 

 section being used by the Court of Criminal Appeal. 8 

 But, in my submission, this is a special case. And in 9 

 the interests of justice the court should use those 10 

 relevant powers, and I make that submission because it 11 

 would be very, very difficult to have a scientific 12 

 debate in a courtroom of this sort with the limitations 13 

 that would develop around the time you’ve got and the 14 

 way in which it would be argued in what would certainly 15 

 be a dog fight between the experts, all interpreting 16 

 data in the way in which they say it should be 17 

 interpreted. Your Honour has obviously heard the 18 

 interpretation that our side have put on it. And you 19 

 can see from the list of people where that 20 

 interpretation has come from. That’s not just me as a 21 

 lawyer. 22 

If your Honours give consideration to the matter and  23 

 are prepared to give us leave I stress one of our main 24 

 arguments is Sulan J erred in law by the approach that 25 

 he took, then that’s in effect the suggestion I make as 26 

to how the case should be properly handled. 27 

 CONTINUED 28 

  29 
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  38 
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DOYLE CJ:  Mr Borick, I’m not particularly clear, I 1 

must say, what you are asking the court to do. You went 2 

before Justice Sulan saying you should get leave to 3 

appeal, as I understand it, on the basis that evidence 4 

from Dr Turner and Ms Papadopulos was credible evidence 5 

not previously available in the light of which, had it 6 

been before the jury, they might have acquitted, you now 7 

seem to abandon that and be saying ‘Well I don’t rely on 8 

them anymore, they didn’t have the qualifications and 9 

they have been shown to be a fringe group’. If we grant 10 

you leave to appeal what would you actually do, who are 11 

you going to call as witnesses on appeal? 12 

MR BORICK:  I did not say I abandon them. 13 

DOYLE CJ:  That’s what I want to clarify. 14 

MR BORICK: And I did not say that they were fringe 15 

dwellers, I said that their evidence was dismissed by 16 

Justice Sulan; I can’t change that, he has held his 17 

view, I don’t have the same view that he does. But, 18 

appreciating the difficulties which we have in 19 

persuading the court to give us leave, on in effect a 20 

very strong finding that they were not experts, we have 21 

made the deliberate choice - in fact we made it all 22 

along — to look to the other witnesses if - 23 

DOYLE CJ:  I am just trying to clarify what you 24 

would do if given leave. 25 

MR BORICK:  I would put evidence before the court 26 

from Professor Mullis, from Professor Duesberg, from 27 

Professor Etienne de Harven, Dr Andrew Maniotis - 28 

DOYLE CJ:  Where are these names coming from? 29 

MR BORICK:  Just from our outline. If your Honour 30 

turns to argument 1. 31 

DOYLE CJ:  But it’s unheard of for the court to give 32 

leave, then to call evidence from a range of witnesses 33 

who haven’t even given evidence with a view to showing 34 

that they, in turn, are qualified, that their evidence 35 

is credible and that their evidence was not reasonably 36 

available to the defence. I mean that’s what I’m 37 

getting at - 38 

.JLM.. .00111 43 APPLICANT ADDRESS 

 



MR BORICK: You asked me what I would do if we got 1 

leave and I would be making that application to have 2 

that put before the court by means of an inquiry. 3 

DOYLE CJ: I think you would be met by the 4 

prosecution saying ‘This is a completely different 5 

application to the one that’s started, and they would 6 

want to go- 7 

MR BORICK: Yes, it is a different application, for 8 

the reasons that I have given, but the reason I have 9 

given, and I really must stress it, is: we are relying 10 

upon the evidence given by the prosecution witnesses. 11 

DOYLE CJ: But I don’t see how you can say you’d 12 

want to call then a range of other witnesses who haven’t 13 

been put before the court as witnesses, who it is said 14 

are qualified, whose evidence you couldn’t reasonably 15 

have called before and whose evidence is credible. 16 

MR BORICK: You have to look at the way the case 17 

 developed. It started with the calling of the Perth 18 

 group - Justice Sulan was making his reasons very clear 19 

 - and then the prosecution called all these people.  20 

 They were coming in one after the other and one would 21 

 have expected there would have been an absolute 22 

 unanimity of opinion between them, but they were all 23 

 giving different opinions. So we did, in fact, raise a 24 

point with Justice Sulan as to whether we could make 25 

arrangements to call these people that I have just 26 

referred to. We didn’t have the resources, but we 27 

 believe that if we were given leave to appeal we would 28 

 have the resources to put the full argument before the 29 

 court. 30 

 But it doesn’t alter the fact that you have to look 31 

 at what is contained in the raw data upon which Justice 32 

Sulan relied. We have shown you there is a real case 33 

 there that he got that wrong, we are entitled to leave, 34 

and we are saying he has got it wrong because he 35 

 believed the opinion of the mainstream experts. He said  36 

‘They are right, therefore I dismiss everything else’. 37 

That was a serious error of law. 38 
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DOYLE CJ:  You are asking us, then, on the basis of 1 

the transcript before Justice Sulan to give you leave to 2 

call, on appeal, the two witnesses you did call, and 3 

other witnesses yet to be determined. 4 

MR BORICK: No, if you give leave to appeal, what I 5 

would anticipate happening is you’d have to deal with my 6 

application under s.359; if that’s rejected, then I 7 

would think I would be forced into the position of 8 

arguing the appeal and I would argue it on the basis of 9 

the argument I put to you today. It would be preceded 10 

by an application, and I accept - 11 

DOYLE CJ:  Would you recall the witnesses on appeal, 12 

or would you just argue - 13 

MR BORICK:  No, I would ask the court to use its 14 

powers under 359. 15 

DOYLE CJ:  But if we didn’t. 16 

MR BORICK:  If you rejected it, I would still say I 17 

win because of the factors I raise in this argument. 18 

DOYLE CJ:  What I’m saying is, if the court declined 19 

to exercise its powers under s.359, whatever that 20 

section is, what would you actually do on appeal: would 21 

you be calling these witnesses — 22 

MR BORICK:  No - 23 

DOYLE CJ:  You would be relying on the transcript? 24 

MR BORICK:  I would be relying on the transcript. 25 

But I would make the application. If the court rejected 26 

the application, well then. I will have to fall back on 27 

and I would argue the case on the transcript that’s 28 

before the court. I would certainly not be calling the 29 

Perth group. 30 

ANDERSON J:  Are all the papers, from all the people 31 

you have just mentioned, before the court? 32 

MR BORICK:  No, they are not before the court. All 33 

you’ve got - 34 

ANDERSON J:  So you’d be asking to add new materials 35 

as well as rely on the transcript. 36 

MR BORICK:  Yes, I’d be asking them to balance this 37 

out because once you reject totally the Perth group, the 38 
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 court’s only heard one side but that one side was, as I 1 

 put to you, very, very confused. So the submission would 2 

 be, that on an issue as important as this, that the 3 

 court should inform itself in the way suggested. 4 

 I understand the problems I’ve got with the course 5 

 I’m proposing. I have never seen s.359 interpreted in 6 

 the way I have suggested but I don’t see why it can’t 7 

 be. If the court comes to the conclusion I’ve made out 8 

 a case that the scientific data relied on by the 9 

 prosecution witnesses they have got it wrong, they 10 

 misinterpreted, and at the end of the day that will be 11 

 my case on appeal if all my other applications fail, I 12 

 still say I have got there. 13 

MS MCDONALD: As your Honours are well aware, this 14 

 started out as an application for permission to appeal, 15 

 based on the evidence of two witnesses; that is 16 

 Ms Eleopulos Papadopulos and Dr Turner. Both of those 17 

 witnesses have been found to not have the requisite 18 

 expertise to give the evidence that was suggested. 19 

  My friend was given ample time during the 20 

 application of before Justice Sulan to call any other 21 

 witness or put any other documents that he wished before  22 

 the court, and in fact at the close of the prosecution 23 

 evidence, at p.1241 of the transcript, there was’ 24 

 discussion about a rebuttal case. My learned friend 25 

 Mr Borick was given over the weekend to consider his 26 

 position and then on the Monday, at p.1320, he indicated  27 

 to the court that he would be putting no further 28 

 materials before the court, nor would he be calling any 29 

 witnesses. 30 

  As your Honour Justice Anderson pointed out it’s not 31 

 just a case of the witnesses not being called, we don’t 32 

 have a document, from any of these witnesses. We have 33 

 nothing to suggest what they may or may not say if they 34 

 were called to give evidence. In fact what we do know 35 

from the evidence that was before his Honour Justice 36 

Sulan is that around the world there is this group of 37 

people who call themselves ‘AIDS denialists’ or 38 
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 ‘dissidents’ but they can’t agree between themselves. 1 

 So at this stage all we have are a list of names and 2 

 qualifications and nothing more. 3 

 It’s my submission to this court that my learned 4 

 friend has produced his evidence, evidence that he 5 

 argued would have caused a jury to return, or may have 6 

 caused a jury to return a different verdict. That 7 

 evidence turns out not to be admissible and, quite 8 

 frankly, that’s the end of the matter. 9 

 My friend now says ‘Well, we go to the evidence 10 

 called by the respondent and by trawling through all of 11 

 that evidence we found some inconsistencies which we say  12 

 suggest there is some sort of scientific controversy’. 13 

 Well, firstly the respondent doesn’t agree with that 14 

 proposition, and I’ll come to that, but secondly, what 15 

 then follows? Is it really going to be suggested by my 16 

 learned friend that he is going to call those six or 17 

 seven witnesses called by the respondent, witnesses who 18 

 together in voicing a very strong view that in their 19 

 expert opinions HIV has been proved to exist, it’s 20 

 sexually transmissible and that the tests that are used 21 

 are reliable, and, finally, that HIV causes AIDS. 22 

 So in my submission whilst this application, in one 23 

 sense, is still the same grounds, really it’s an 24 

 application that can go nowhere because at the end of 25 

 the day what is the evidence that my learned friend 26 

 suggests that may have caused a reasonable jury to 27 

 arrive at a different verdict? 28 

 The grounds have also changed in terms of the basis 29 

 of the application in that my learned friend now puts 30 

 before your Honours that the main plank of this 31 

 application is the argument that HIV has not been proved  32 

 to cause AIDS. That is new. At the outset of the 33 

 application for permission to appeal before his Honour 34 

 Justice Sulan my learned friend expressly disavowed any 35 

 reliance on that argument. At the end of all of the 36 

 evidence, which went over about 12 weeks, this issue was 37 

 again revisited and my learned friend at the end of all 38 
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 of the evidence, having heard his own witnesses as well 1 

 as those called by the respondent, yet again expressly 2 

 disavowed any reliance on the argument that HIV hasn’t 3 

 been proved to cause AIDS, and yet today for the first 4 

 time we hear that that is now a plank of the 5 

 application, based on experts that we are yet to hear 6 

 from. 7 

 In my submission this application should go no 8 

 further than the finding that the two witnesses called 9 

 by the applicant do not have the requisite expertise, 10 

 and a finding which, quite frankly, isn’t surprising if 11 

 one has regard to their formal qualifications and their 12 

 lack of training, practical experience and of clinical 13 

 experience. His Honour Justice Sulan though didn’t stop  14 

 there in his findings, his Honour Justice Sulan 15 

 concluded that even if those witnesses had the necessary  16 

 expertise, and hence their evidence was admissible, the 17 

 application fell down at a second hurdle in that the 18 

 evidence didn’t have sufficient cogency or wasn’t 19 

 plausible to such an extent that it might impact on a 20 

 reasonable jury. 21 

My learned friend relied on three aspects of the 22 

 evidence, and the reasons of his Honour Justice Sulan, 23 

to suggest that if one looks at the data more 24 

critically, the studies that were relied upon, it’s 25 

apparent that a genuine scientific debate exists, and 26 

 that his Honour Justice Sulan erred in not looking more 27 

critically at the data. 28 

 The first point I make in response to that is that 29 

 the issue here is not a question of genuine scientific 30 

 debate, the issue is one of whether or not the evidence 31 

 meets the fresh evidence test. The second response to 32 

that is though, in relation to those three separate 33 

 areas that my friend has addressed your Honours on, the 34 

 evidence or the data, as my learned friend has described  35 

 it, has been taken out of context. I want to just turn 36 

to deal with each of those three areas briefly. 37 

 The first area of evidence that was referred to was 38 
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 the evidence of Dr Gallo. His qualifications are set 1 

 out in the reasons of his Honour Justice Sulan, at main 2 

 appeal book, p.177, at para.191. Your Honours will see 3 

 from the qualifications and expertise that’s set out 4 

 that Professor Gallo in fact is eminently qualified. 5 

 The passage begins that: 6 

 ‘He is the Director of the Institute of Human Virology 7 

 at the University of the Maryland School of Medicine. 8 

 He employs 300 people.’ 9 

 His Honour goes on to describe the role of that 10 

 institution. His Honour then deals with the involvement 11 

 of Professor Gallo in other organisations and his role 12 

 in relation to the initial discovery of HIV and what 13 

 then followed. 14 

 I mention that to put into context the submission 15 

 made by my learned friend that of course Professor Gallo 16 

 would recall in chapter and verse the details of the 17 

 data used in a paper that was published in 1984, a paper 18 

 that was one of five that was published in succession by 19 

 Professor Gallo at the time, over two decades ago. The 20 

 evidence was he is in fact the third most cited 21 

 scientist in the world. That is how voluminous his list 22 

 of publications is. 23 

 My learned friend then put to your Honours that 24 

 what’s important about Professor Gallo’s evidence is 25 

 that he and the other witnesses called by the respondent 26 

 relied on those five papers, or that early work carried 27 

 out by Professor Gallo is the basis for everything that 28 

 then flows. In my submission that is not true, it is 29 

 not borne out by the evidence and it is not borne out by 30 

 a reading of Justice Sulan’s reasons. To the contrary, 31 

 the transcript is littered with references by the 32 

 respondent’s witnesses to the fact that times have moved 33 

 on, that whilst those papers will always remain 34 

 important because they mark the beginning of the 35 

 knowledge about HIV, two decades have passed and the 36 

 research has superseded what occurred back then. 37 

 I haven’t had time to go through all of the 38 
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 transcript to give your Honour the reference but to give 1 

 your Honours some examples. In the transcript from the 2 

 leave to appeal, at p.823 Professor French talked become 3 

 ‘Any doubts that were present in 1983/84, are not 4 

 relevant to what we know now’. 5 

 Then again at 821, Professor French referred 6 

 specifically to the studies of Professor Gallo and 7 

 Montagnier and to that being a time in history that is 8 

 just not relevant to what we know now. Dr Dwyer, at 9 

 p.995, says that: 10 

 ‘The whole discussion about what’s the cause of AIDS is 11 

 now a 20—year-old discussion, it’s gone, it’s finished, 12 

 and we have moved on.’ 13 

 Then finally on that topic, Professor Gallo himself, at 14 

 p.1254, line 7, talking about his own earlier work, 15 

 says: 16 

 ‘This is no longer a matter of guesswork. It’s no ... 17 

 want it to stop, apparently in a given period of time.’ 18 

 So it’s my submission that my learned friend’s 19 

 argument about any impact that those earlier papers may 20 

 have had falls at the hurdle of the suggestion that each 21 

 of the witnesses relied on those papers to give the 22 

 evidence that they did in court; they did not. In fact 23 

 to the contrary, they made it quite clear that, as I 24 

 pointed out, time’s moved on and those papers whilst 25 

 interesting and important, form a basis of no scientific 26 

 opinion given in this court. 27 

CONTINUED 28 

 29 
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 38 
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 In terms of the actual scientific issues that my learned 1 

 friend addressed to you, I don’t propose to go into any 2 

detail taking your Honours through those five papers. 3 

The respondent’s submission is that there is no 4 

scientific issue about those papers or contamination 5 

that leads to photographs being incorrectly described. 6 

Rather than repeat that argument can I just indicate I 7 

set out that argument at p.1466—1468 of the transcript 8 

in front of Sulan J. In my submission it actually 9 

doesn’t matter because at the end of the day none of the  10 

 respondent’s witnesses suggested those five papers were 11 

 in any way significant in terms of the opinion they gave 12 

in court. 13 

 A discrete topic that arose from my learned friend’s 14 

submissions about Professor Gallo was the topic of 15 

electron micrographs of the virus. My learned friend 16 

put to your Honours not one photograph was ever 17 

produced. It’s my submission that is incorrect. 18 

Exhibits P62, 62A, 63, 70 and 91 are all electron 19 

micrographs of the virus. None of the witnesses who 20 

produced those electro micrographs were ever 21 

 cross-examined to suggest that’s not in fact what they 22 

were producing. As your Honour the Chief Justice I 23 

 think has already pointed out other witnesses referred 24 

 to there being numerous electron micrographs within the 25 

public literature and within the text books. In his 26 

 reasons his Honour Sulan J at p.190 of the main Appeal 27 

 Book at paras.251-258 deals with the issue of electron 28 

micrographs. Finally, for completeness sake in the main  29 

Appeal Book at p.96 in the prosecution’s written 30 

submissions at para.3.1.15 and footnote 54 there is a 31 

complete set of the references to the evidence relating 32 

to this topic. 33 

 My learned friend mentioned to Professor Gallo again 34 

 on this topic of electron micrographs and in particular 35 

directed your Honours to a passage in his evidence where  36 

 Professor Gallo referred to no—one doing them any more 37 

and using the expression they are as rare as hen’s 38 
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teeth. In context he is saying no more than it’s 1 

 unnecessary to do them. You don’t need to do them 2 

 unless you have a specific reason to do them. You 3 

 certainly don’t do them as a matter of course. So 4 

 consequently in my submission there is no inconsistency 5 

 between that and the various other witnesses who say you 6 

 want electron micrographs, you can get them in text 7 

 book, you can get them in the standard references and 8 

 they produced numerous to the court. That then brings 9 

 me to the second area of evidence that my learned friend  10 

 relied on to again suggest that his Honour Sulan J had 11 

 been less careful than he should have been and again to 12 

 suggest that there is some sort of scientific. 13 

 controversy that this court should enter into and 14 

 attempt to resolve in some way. That’s been what was 15 

 called the Padian studies. In my submission it’s 16 

 important that your Honours understand how those studies 17 

 came to be before the court. 18 

 The first witness called by the applicant was a 19 

 Ms Padadopulos-Eleopulos. She gave her evidence by way 20 

 of a power point presentation. His Honour Sulan J 21 

 indicated we would proceed on that way. 22 

 Ms Papadopulos-Eleopulos then proceeded to put a 23 

 series of slides before the court that contained 24 

 diagrams and purported to contain excerpts from various 25 

 studies. At no stage during her evidence did she 26 

 attempt to produce any original study or any original 27 

 material upon which she relied. The respondents called 28 

 for those studies and eventually produced them. The 29 

 respondent’s submission was and remains that the 30 

 presentation of that power point had been quite 31 

 misleading, that Ms Papadopulos-Eleopulos either 32 

 mistakenly, perhaps deliberately, had selected certain 33 

 passages from those studies which distorted what they 34 

 actually stood for. An example has been included in the  35 

 prosecution written submissions at p.80 of the main 36 

 Appeal Book. I might take your Honours to that because 37 

 in my submission it puts into context what his Honour 38 
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 Sulan J was making. P.80, para.1.12 of the main Appeal 1 

 Book, your Honours will see that there is a description 2 

 of the manner in which Papadopulos—Eleopulos presented 3 

 her evidence. At the bottom of the page there is some 4 

 writing in the box. That actually was one of the slides 5 

 that were shown during Ms Papadopulos-Eleopulos’s 6 

 evidence. I should indicate that hard copies of those 7 

 power point presentations from both witnesses are now 8 

 exhibits AS, A8 and A6. One reads that passage 9 

 contained within that box with the title - it reads as 10 

 though what the authors of that study are suggesting 11 

 from that study there is no other evidence that other 12 

 forms of sexual activity contributed to the risk of 13 

 contraction of HTLV3, which is HIV. If your Honours go 14 

 over the page you will see what was actually deleted 15 

 from that passage were the words ‘for example’: it 16 

 should have read ‘receptive rectal intercourse, for 17 

 example, is an important risk factor’. More importantly  18 

 the passage then followed was omitted which is: 19 

 ‘However, these data should not be taken to indicate ... 20 

 detected in our present study.’ 21 

 The point I make is Ms Papadopulos-Eleopulos presented 22 

 this study as direct support of her contention that the 23 

 only method of sexual transmission was through receptive  24 

 anal intercourse, however, that was exactly what the 25 

 author suggested couldn’t be taken from that study. 26 

 That was one example of the methodology employed by both  27 

 of these witnesses, that is Ms Papadopulos-Eleopulos and  28 

 Dr Turner, throughout their evidence. That then led to 29 

 lengthy cross-examination of both of those witnesses by 30 

 the respondent that involved taking them through each of  31 

 the studies individually to put back into context what 32 

 the studies actually stood for. It was in that 33 

 situation that the studies of Nancy Padian came up. So 34 

 Ms Papadopulos-Eleopulos had put forward the studies of 35 

 Professor Padian as positive support for her contention 36 

 that HIV hasn’t been proved to be sexually transmissible 37 

 except through her theory of receptive anal intercourse. 38 
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I won’t go into the details of that. Generally 1 

speaking, her contention was HIV had not been proved to 2 

be sexually transmissible and she relied on three 3 

studies that Professor Padian had carried out over about 4 

a decade. Those are the studies that are contained 5 

within the Appeal Books. What Ms Papadopulos-Eleopulos 6 

did not alert the court to was the fact that there had 7 

been this further clarification - 8 

DOYLE CJ:  Are they the papers in book 2? 9 

MS MCDONALD:  They are in the supplementary materials; 10 

the first one is at p.150 which is in book 2 and the 11 

last is 160. 12 

DOYLE CJ:  These are papers that 13 

Ms Papadopulos-Eleopulos sighted and which you then 14 

produced and cross-examined her on? 15 

MS MCDONALD:  That’s correct, the papers appear out of 16 

order in the Appeal Book. The first one, P39, was in 17 

fact the last in time. That was the paper which was 18 

produced by Professor Padian to clarify her position in 19 

relation to the studies. Then the following three 20 

documents, P40, P41, and P42 are in fact the three 21 

original papers that Ms Papadopulos-Eleopulos relied 22 

upon. It was the first of those documents as they 23 

appear in the Appeal Book, P39, that 24 

Ms Papadopulos—Eleopulos chose not to inform the court 25 

about. 26 

DOYLE CJ:  What is the status? It doesn’t look like 27 

a published paper. 28 

MS MCDONALD:  It wasn’t, it was a paper that was 29 

published on the Internet by Professor Padian. What was 30 

significant about it though was as things transpired and 31 

as Ms Papadopulos-Eleopulos eventually agreed she was 32 

well aware of this document emanating from Professor 33 

Padian before she gave her evidence. Not only that but 34 

eventually and very reluctantly under cross-examination 35 

she ultimately admitted to the court not only had been 36 

aware of it but as a consequence members of her group of 37 

like-minded thinkers had in fact been in contact with 38 
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Professor Padian to attempt to engage in some sort of 1 

dialogue about the details of this paper. So it wasn’t 2 

just that the witness didn’t see fit to make any 3 

reference to this final document in a series of four 4 

produced by Professor Padian but it was the fact that 5 

when asked about this under cross-examination 6 

Ms Papadopulos—Eleopulos was extremely reluctant to 7 

admit that she had seen the document or known about it 8 

but, eventually when she admitted that she did advise the 9 

court she had in fact members of her group had been 10 

attempting to correspond with Professor Padian. When 11 

one considers this is coming from a supposed expert 12 

witness it’s not surprising that his Honour Sulan J was 13 

concerned that this showed a complete lack of 14 

understanding by her of her role in the court. In my 15 

submission, her Honour Sulan J makes no more use of the 16 

Padian studies than that. His reference to the studies 17 

appear at p.154 of the main Appeal Book at para.94-102. 18 

It’s important that the context in which his Honour 19 

dealt with the Padian study was in the discussion of the  20 

expertise of the witness Ms Papadopulos-Eleopulos. 21 

Later his Honour actually deals with the issue of sexual  22 

transmission and does not rely on the Padian study 23 

arriving at the view that it’s been proved that it can 24 

be sexually transmitted. So to suggest that his Honour 25 

Sulan J didn’t analyse the data with a critical mind in 26 

my submission misses the point. That wasn’t the purpose  27 

of the reference to Dr Padian’s studies in the reasons. 28 

It was an illustration, one of many, of how this witness  29 

didn’t understand her role as an expert witness before 30 

the court and how she attempted to distort details so 31 

they supported her argument and how she wasn’t prepared 32 

to put both sides of the picture before the court. 33 

 That then brings me to the third of these areas of 34 

evidence my friend critiqued and that’s what’s been 35 

referred to as the Rodriguez study. That original 36 

report also appears in Appeal Books of book 2 of the 37 

supplementary material at p.138. That was another 38 
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situation in which Ms Papadopulos-Eleopulos relied on 1 

this study in support of her power point presentation 2 

and was then subsequently cross—examined as to the 3 

details of what the study meant. As your Honour has 4 

heard from my learned friend this was another matter in 5 

which two of the authors of that report subsequently 6 

published, again on the Internet, a discussion of what 7 

the findings of that report actually meant; in 8 

particular, aimed at stopping the misuse of the findings 9 

of that study, the very misuse that the respondent says 10 

that the witness was making of it. I won’t take your 11 

Honours in any detail through either the report or the 12 

subsequent clarification other than to say his Honour 13 

Sulan J was making a similar point in relation to this 14 

study as he was the Padian study. He was doing no more 15 

than using this to highlight the partisan way in which 16 

these witnesses were giving their evidence. That then 17 

to some extent dovetails into the next topic that was 18 

raised by my learned friend and that is the issue of the 19 

mechanism that causes someone to contract AIDS, in other  20 

words, the causative link between HIV and AIDS. In my 21 

submission a plain reading of the Rodriguez paper that 22 

I’ve just taken your Honours to makes it plain that 23 

there is nothing in that study to support the 24 

proposition that HIV doesn’t cause AIDS, it’s other 25 

factors. There was no controversy over this topic 26 

amongst the witnesses. The witnesses who were asked 27 

about this topic agreed - by ‘the witnesses’ I’m 28 

referring to the respondent’s witnesses — that whilst 29 

there is no controversy that HIV exists and much is 30 

known about the virus there is still a lot to be learned  31 

about the precise mechanism that causes HIV in one 32 

person to result in aid as compared to another. Some 33 

people will get sicker than others. There was reference 34 

in the evidence to the genetic make—up of an individual, 35 

environmental factors and the like. Perhaps that can’t 36 

be expressed better than in the second paper published 37 

by Rodriguez at 147 of Appeal Book 2. At p.148 of that 38 
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paragraph the authors who are Rodriguez and Lederman use 1 

an example to try and explain what they meant in their 2 

original report. Commencing at the second paragraph 3 

they describe it this way: 4 

‘An oft cited analogy ... that is precisely what our 5 

work shows.’ 6 

CONTINUED 7 
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That is precisely what the respondent’s witnesses 1 

 gave evidence about in front of his Honour Sulan J, and 2 

 that is precisely what Professor McDonald was talking 3 

 about, when he was cross-examined on the email 4 

 correspondence with Professor Mullis, that is, in terms 5 

 of the precise mechanism that causes someone to become 6 

 sick with AIDS, there is still a lot to be learned. 7 

 I will just give your Honours some transcript 8 

 references of the witnesses on that topic: at p.157 of 9 

 the transcript before Sulan J, discussion on that topic 10 

 by Professor Cooper; at p.142 and pp.362-363, Professor 11 

 McDonald; Professor French at pp.809-813; and also 12 

 Sulan J deals with that topic at para.117 of his 13 

 judgment, which is the main appeal book 163. 14 

 So, your Honours, in my submission, in relation to 15 

 those three areas that my learned friend has relied on 16 

 to suggest that there is some sort of basis for allowing  17 

 permission to appeal based on the respondent’s 18 

 witnesses, if one goes to them individually, there is 19 

 nothing in the critiques. 20 

 Sulan J quite properly and appropriately relied on 21 

 the studies by Professors Padian and Rodriguez. The 22 

 criticisms of Professor Gallo go nowhere because, at the  23 

 end of the day, those criticisms relate to papers from 24 

 1984, and what we’re then left with is an application 25 

 for permission to appeal based on the evidence of two 26 

 witnesses who have been found to have not been experts 27 

 on the topics upon which they purported to give 28 

 evidence. 29 

 Just finally, my learned friend referred to a 30 

 briefing paper at the end of his submissions, which I 31 

 understand is one of a number of documents that were 32 

 provided to your Honours. My learned friend attempted 33 

 to tender that document to Sulan J. The respondent 34 

 opposed that based on the fact that we knew nothing of 35 

 the provenance of the document, the purpose for which it 36 

 was prepared or anything about the circumstances in 37 

 which the document was produced. In my submission, in 38 
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 those circumstances, it would be inappropriate for this 1 

 court to have any regard to that document. 2 

 Further than that, that document in fact formed the 3 

 basis for my learned friend making an application to 4 

 amend the grounds of appeal to include a ground relating 5 

 to some evidence which was presented at the trial by 6 

 Professor Higgins, and that related to the genetic 7 

 profile of the applicant’s virus as compared to the 8 

 women that he infected. That application was also 9 

 refused. 10 

 Those are my submissions, unless there is anything 11 

 further. 12 

DOYLE CJ: Have you got a reference as to where 13 

 Sulan J dealt with the tender of that paper? 14 

MS MCDONALD: Yes. The main appeal book p.216. It is 15 

 actually a paper titled ‘The use of phylogenetic 16 

 analysis as evidence in criminal investigation of HIV 17 

 transmission’. 18 

DOYLE CJ: Anything in reply? 19 

MR BORICK: Yes. I refer your Honours to para.47 of 20 

 the judgment. I referred to this earlier in my argument  21 

 but I didn’t take the court specifically to the 22 

 paragraph: 23 

 ‘Each witness called by the DPP purported to have 24 

 expertise only in a limited field ... and gave evidence 25 

 only in that area.’ 26 

 With respect, they did put that qualification on each 27 

 one of them, they were limited to their area of 28 

 expertise, but they all expressed an opinion or belief 29 

 that HIV causes AIDS when they were stepping well 30 

 outside their qualifications in coming to that 31 

 conclusion. It was in that context my learned friend 32 

 referred to the photographs - ‘electron micrograph’ she 33 

 said - of a virus, but which virus? No-one has ever 34 

 shown us a photograph of a virus which they can say 35 

 This is HIV’. 36 

DOYLE CJ: If we don’t have regard to their evidence 37 

 on causation, how can that help you, because if we 38 
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disregard the cross-examination as well, that means that 1 

to the extent that you say there is debate on causation, 2 

it all disappears. If we don’t have regard to their 3 

evidence because they lacked expertise on that, then we 4 

disregard the cross—examination of them, so where do we S 

go? 6 

MR BORICK:  I’m sorry? 7 

DOYLE CJ: You said that a number of witnesses who 8 

were called by the director lacked expertise to give 9 

evidence - I thought you said - on causation of AIDS. 10 

MR BORICK:  Yes. 11 

DOYLE CJ:  To the extent you relied on the 12 

cross-examination of them, if we say their evidence 13 

wasn’t admissible anyhow because they lacked expertise, 14 

the same applies to cross-examination, so it is not as 15 

if it leaves you - 16 

MR BORICK:  No, his Honour accepted their opinion 17 

evidence. 18 

DOYLE CJ:  But if you say he shouldn’t have, where 19 

is there evidence then that there is a doubt about 20 

causation. You worked on their cross—examination to 21 

raise a doubt. If you say they weren’t qualified to 22 

express a view, there is just nothing there that we 23 

should have regard to on causation. 24 

MR BORICK:  There is because I have taken your 25 

Honours to ‘how they arrived at’ their various opinions, 26 

within their own areas of expertise, and showing how 27 

they could not rely upon those scientific studies. I 28 

keep coming back to my point: this case is the proper 29 

way of interpreting scientific data about the 30 

distinction between the scientific method of proof and 31 

the legal method of proof. That is at the heart of 32 

this. I think it would, in a sense, be unfair to us to 33 

say: you have shown no wrong in all these areas, 34 

therefore they were not expert, therefore you lose it. 35 

We would find it very difficult to accept it. 36 

DOYLE CJ:  What we say at the end is: what evidence 37 

is there that should have been before the jury? And if 38 
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the answer is we have got no qualified evidence on the 1 

point - 2 

MR BORICK:  No, the question of what evidence would 3 

be before the jury - you certainly wouldn’t have had 4 

Professor McDonald giving evidence as he did before the 5 

jury, getting away unscathed, as he did, if I had known 6 

about such things as the email. It would have been a 7 

very different case. 8 

 It is in that context, too, of where my friend 9 

referred to the fact that, in dealing with sexual 10 

transmission in that segment of the judgment, when his 11 

Honour deals with it, he refers to the studies of Kary 12 

Mullis on Epidemiology, but he fails to refer to the 13 

fact that epidemiological studies cannot prove 14 

causation, and yet his Honour finds - it is referred to 15 

in my outline that they can. It is one thing. 16 

 The other thing is my friend referred to the 17 

Rodriguez response. She dealt with the train 18 

approaching the broken bridge example which, I have to 19 

confess, I have never understood, no matter how much I 20 

have tried. I think one of the reasons why, if you turn 21 

over the page to 149, what they’re really saying is: 22 

‘So, to our view, the key important question to ask 23 

now—’ 24 

this is at 2006, when everyone is supposed to know how 25 

much, 26 

‘- is how does HIV result ... eliminated. Stay tuned.’ 27 

That is, in a sense, what this is all about: stay tuned 28 

for a web site to tell you how HIV infection results in 29 

the systemic immune activation that drives CD4 cell 30 

counts. Stay tuned. Well, we have stayed tuned and 31 

nothing has come up to assist this court, or any other 32 

court, since that date. They keep saying they have 33 

learnt so much more. They keep having to tell us they 34 

know virtually nothing about this virus, and that fact 35 

should have been reported to you. 36 

DOYLE CJ:  The court will reserve its decision. 37 

DECISION RESERVED 3.45 P.M. 38 
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