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APPLICATION FOR PERMISSION TO APPEAL - ENDANGERING LIFE  

Applicant had been convicted of three counts of endangering life - basis of 
convictions was that applicant had unprotected sexual intercourse with three 
women at a time when he knew he was infected with the virus HIV and had been 
advised not to have unprotected sexual intercourse with his sexual partners - 
applicant sought permission to appeal on the ground that there should be a 
retrial to enable fresh expert evidence to be led - evidence sought to be led was 
heard during application for permission - whether evidence sought to be led was 
expert evidence - whether witnesses sought to be called were experts - whether 
fresh evidence could be led - held, witnesses were not experts - held, evidence 
was not such that it might have led a jury to acquit - held, there was therefore no 
basis for a retrial - application for permission to appeal refused.  

R v Bonython (1984) 38 SASR 45; R v Reci (1997) 70 SASR 78; Winslett v The 
Queen (1992) 60 SASR 1, applied.  
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J (1994) 75 A Crim R 522; Mickleberg v The Queen (1989) 167 CLR 259; R v 
Barker (1988) 34 A Crim R 141; R v McIntee (1985) 38 SASR 432; R v Runjanjic 
and Kontinnen (1991) 56 SASR 114; Weal v Bottom (1966) 40 ALJR 436, 
discussed.  
Re Petition by Van Beelen (1974) 9 SASR 163, considered. 



R v PARENZEE  
[2007] SASC 143  

Court of Criminal Appeal  
1. 1 SULAN J: On 31 January 2006, Andre Chad Parenzee was convicted of 

three counts of endangering life. The basis of the convictions was that he 
had unprotected vaginal sexual intercourse with three women. The 
prosecution case was that he engaged in unprotected sexual intercourse 
during a time when he knew that he had the Human Immunodeficiency 
Virus (“HIV”), the virus that causes AIDS, and had been advised of the risk 
that the virus could be transmitted if he were to engage in unprotected 
sexual intercourse. It was the prosecution case that Mr Parenzee knew 
that the act or acts were likely to endanger the life of each of the women 
and that he was recklessly indifferent as to whether their lives were 
endangered.  

2. 2 On 17 February 2006, Mr Parenzee applied for permission to appeal. The 
Notice of Appeal did not disclose any grounds of appeal and was rejected. 
A further Notice of Appeal, dated 9 March 2006, was filed; it discloses one 
ground of appeal, which is that there has been a miscarriage of justice. 
The Notice of Appeal states:  

Grounds of Appeal  

There has been a miscarriage of justice.  

Particulars  

1. Prior to the trial the defence were not informed of the existence of reputable 
scientific opinion demonstrating the following facts:  

(1) At present there are cogent scientific arguments that the set of 
laboratory procedures known as HIV isolation are non specific and 
thus the existence of HIV has not been proven.  

(2) There is no scientific evidence that AIDS is caused by a unique 
infectious agent.  

(3) Cross-reactions between HIV-I antigens and antibodies formed against 
other antigens, may lead to false positive reactions.  

(4) Testing procedures used to diagnose HIV (ELISA and WB) are 
manifestly unreliable.  

 



 
 

(5) Viral load tests do not measure the number of viral particles and no 
HIV researcher has been able to correlate the “viral load” with the 
number of viral particles in plasma.  

(6) There is no proof that CD4 cells are killed by HIV.  

(7) There is no proof that HIV, if it exists, is sexually transmitted.  

(8) If HIV does exist, the risk of it being sexually transmitted is extremely 
low.  

2. The fact that this information was not before the jury (irrespective of any 
contrary opinions) means that the accused unfairly lost the opportunity for an 
acquittal.  

3. If the new information is cogent, the jury would have had to acquit.  

4. The defence was not advised of the existence of the material by the 
prosecuting authority, if it was aware of it or by any of the prosecution experts, if 
they were aware of it, or by any of the experts consulted by the defence, if they 
were aware of it.  

In relation to particular 8 above the defence specifically requested any 
information relevant to this issue but were not informed of the PADIAN research 
results (see outline of argument Para 28).  

3. 3 I will deal with the question whether to grant an extension of time in due 
course.  

4. 4 At a directions hearing on 10 March 2006, counsel for the applicant 
submitted that I should not proceed to sentence the applicant because the 
material the applicant intended to put before the Court relating to the risks 
of transmission in heterosexual contact would be relevant to sentencing.  

5. 5 At a further directions hearing on 12 April 2006, the report of Dr Valendar 
Francis Turner had been received and the prosecution informed that there 
may be another report upon which the applicant would seek to rely. At that 
stage, counsel for the Director of Public Prosecutions (“the DPP”) 
submitted that if the material was to be treated as fresh evidence, the DPP 
would request that fresh evidence be called. Counsel for the DPP 
submitted that the statistical material upon which the applicant sought to 
rely regarding the issue of the risk of contracting HIV from sexual contact 
was meaningless. However, given that evidence was to be called on the 
topic counsel agreed that sentencing be held over until evidence had been 



heard and the application determined. I agreed sentencing should await 
the  

 



 
outcome of the application, after the evidence had been considered.  

6. 6 By the next directions hearing on 18 May 2006, the prosecution had been 
provided with the affidavit of Dr Turner, to which I referred earlier, a half-
page affidavit of Ms Eleni Papadopulos-Eleopulos and an affidavit of Mr 
Helman Sabdi Alfonso Parada. The prosecution submitted that this 
material was wholly inadequate and challenged the expertise of the 
witnesses proposed to be relied upon by the applicant.  

7. 7 On 9 June 2006, I was advised that further particulars had been sought 
from the applicant’s legal advisers and that the DPP was in the process of 
obtaining statements from a number of expert witnesses. At a directions 
hearing on 19 July 2006, counsel for the DPP advised that various 
experts’ reports were being obtained.  

8. 8 At a directions hearing on 5 September 2006, I was advised that reports of 
Professors French, Kaldor, McDonald and Gordon had been provided to 
the applicant. The DPP indicated that a report of Professor Cooper would 
also be provided. I was informed that the witnesses for the applicant 
would be Dr Turner and Ms Papadopulos-Eleopulos. The hearing was 
listed to commence on 23 October 2006. As the hearing progressed, I was 
advised by counsel for the DPP that additional evidence would be led from 
Associate Professor Dax, Dr Dwyer and Professor Gallo.  

 
Fresh evidence generally  

9. 9 The case for the applicant is that, at the time of the trial, there existed a 
genuine scientific controversy regarding the existence of a virus HIV, the 
reliability of the tests that purport to diagnose HIV, whether HIV causes 
AIDS and whether HIV was sexually transmissible, and that the applicant 
and his advisers were not aware of these areas of controversy.  

10. 10 I will address the nature of the fresh evidence sought to be admitted 
later in these reasons.  

11. 11 The ultimate purpose of the rules relating to the admission of fresh 
evidence by appellate courts is the prevention of  

 



 
miscarriages of justice. In R v McIntee,1[1] King CJ made the following 

observations:  

The rules relating to fresh evidence, like all rules of law, should be applied so as 
to serve and not to frustrate the interests of justice. I have no doubt that 
appellate courts will always receive fresh evidence if it can be clearly shown that 
failure to receive such evidence might have the result that an unjust conviction 
or an unjust sentence is permitted to stand.2[2]  

12. 12 Similarly, Gibbs CJ in Gallagher v The Queen,3[3] stated:  

No test can detract from the force of the fundamental principle that the appeal 
must be allowed if a miscarriage of justice is shown to have occurred. It is only a 
practical guide to the application of that principle to say that the court will grant a 
new trial if, having approached the matter with the caution that is always 
demanded when fresh evidence is produced in a criminal case, and having 
weighed the credibility of the fresh evidence and considered its cogency in the 
light of the evidence given at the trial, it considers that a jury might reasonably 
have reached a different verdict if the evidence had been available at the trial.4[4]  

13. 13 These passages were cited with approval by Duggan J (with whom 
Legoe and Mohr JJ agreed) in Winslett v The Queen.5[5] Similarly, in R v 
Reci,6[6] Doyle CJ cited with approval a passage of the judgment of Gibbs 
CJ in Gallagher to the same effect, and referred also to the view of the 
Court in Re Petition by Van Beelen,7[7] stating: ‘the decided cases provide 
“working rules developed for use in the ordinary and general run of 
cases”, but the ultimate question is whether there has been a miscarriage 
of justice.’8[8]  

14. 14 Nevertheless, there are principles by which an appellate court is guided 
in determining whether fresh evidence should be admitted in a particular 
case. In Winslett,9[9] Duggan J set out the principles applicable to the 
receipt of fresh evidence by an appellate court. These principles have 
been expressed in  

 
1[1] (1985) 38 SASR 432.  
2[2] R v McIntee (1985) 38 SASR 432, 435.  
3[3] (1986) 160 CLR 392.  
4[4] Gallagher v The Queen (1986) 160 CLR 392, 399.  
5[5] (1992) 60 SASR 1.  
6[6] (1997) 70 SASR 78.  
7[7] (1974) 9 SASR 163, 183.  
8[8] R v Reci (1997) 70 SASR 78, 92.  
9[9] (1992) 60 SASR 1.  



 
different terms in other cases.10[10] Duggan J summarised the principles as 

follows:  

1. The appellate court has a responsibility to examine the probative value of the 
fresh evidence.  

2. The principal function of the appellate court is to decide whether a miscarriage 
of justice has taken place because evidence now available was not led at the 
trial.  

3. The conviction will not usually be set aside if the evidence relied upon could, 
with reasonable diligence, have been produced by the appellant at the trial. 
However, this is not a universal and inflexible requirement: the evidence may be 
so significant in some cases that interference with the verdict will be appropriate 
in any event.  

4. The evidence must have cogency and plausibility as well as relevancy. 
[Citations omitted].11[11]  

15. 15 Duggan J also observed that differing approaches had been taken by 
members of the High Court in Mickelberg v The Queen12[12] and Gallagher 
as to the test to be applied in deciding whether to set aside a conviction, 
which Duggan J characterised as the fifth principle. In Mickelberg, Mason 
CJ stated that the proper question for the appellate court (and the view of 
four of the five Justices in Gallagher) is:  

… whether the court considers that there is a significant possibility that the jury, 
acting reasonably, would have acquitted the appellant had the fresh evidence 
been before it at the trial13[13]  

16. 16 Deane J also preferred this test. Conversely, Brennan J stated in 
Mickelberg that:  

The formulation which, in my respectful opinion, was settled by this Court in 
Ratten v The Queen and in Lawless v The Queen, is whether the jury, if the 
fresh evidence had been laid before it together with the evidence given at the 
trial, would have been likely to have entertained a reasonable doubt about the 
guilt of the accused. That was the formulation to which I adhered in Gallagher. 
The test has sometimes been expressed not in terms of ‘likely’ but in terms of 
‘might’ or in terms of ‘significant possibility’. Although I agree with Toohey and 
Gaudron JJ that it is not necessary to elaborate in this case  

 
10[10] See, eg, Gallagher v The Queen (1986) 160 CLR 392, 395-6 (Gibbs CJ).  
11[11] Winslett v The Queen (1992) 60 SASR 1, 4.  
12[12] (1989) 167 CLR 259.  
13[13] (1989) 167 CLR 259, 274.  



 
 

upon the differing nuances of these formulae or to decide between them, my 
preference for the ‘likely’ formula remains.14[14]  

17. 17 In Winslett, Duggan J did not expressly prefer one formulation to 
another, instead emphasising the fundamental principles expressed by 
King CJ in McIntee and Gibbs CJ in Gallagher. In analysing the facts of 
that case, however, Duggan J referred to the likely effects of the evidence 
in question and considered that it would have been likely to have given 
rise to a reasonable doubt.  

18. 18 In Reci, Doyle CJ considered the test for the introduction of fresh 
evidence.15[15] Doyle CJ preferred the approach of Mason and Deane JJ in 
Gallagher – the significant possibility test – without deciding whether there 
was a real difference in that case between the views of Brennan J and 
Gibbs CJ, Mason and Deane JJ. Doyle CJ also considered that:  

… the court is required to consider the impact of the evidence upon the jury at 
the trial, had it been given, although to do so the court must make a limited 
assessment of the credibility of the evidence, in the sense explained by Toohey 
J and Gaudron J.16[16]  

19. 19 In other words, the approach of Doyle CJ was that the appellate court, in 
determining whether there has been a miscarriage of justice, must 
consider the effect of the evidence upon the trial jury. In that assessment, 
it is relevant to consider the credibility of the evidence. The “sense 
explained by Toohey J and Gaudron J” is:  

… that it is necessary that the fresh evidence be credible in the sense that a 
reasonable jury could accept it as true, but not necessary that the court should 
think it likely that a reasonable jury would believe it [citations omitted].17[17]  

20. 20 In accordance with the formulation of Doyle CJ, the five principles 
expressed by Duggan J in Winslett are not to be regarded as separate 
considerations; rather, they are interrelated. I consider that the approach 
of Doyle CJ in Reci is the correct approach to adopt: namely, that the 
ultimate question is whether there has been a miscarriage of justice and 
that in determining  

 
14[14] (1989) 167 CLR 259, 275.  
15[15] R v Reci (1997) 70 SASR 78, 93-5.  
16[16] R v Reci (1997) 70 SASR 78, 94.  
17[17] Mickelberg v The Queen (1989) 167 CLR 259, 301-2.  



 
this question it is necessary to have regard to its effect on the trial jury. In my 

following reasons, I have applied the test of whether, if the fresh evidence 
had been given at trial, the jury might have entertained a reasonable 
doubt about the guilt of the applicant. For the reasons which follow, if the 
test I have applied is incorrect and the correct test is the ‘likelihood’ or 
‘significant possibility’ that the jury would have arrived at a different 
verdict, that would not lead to a different result. In assessing the effect on 
the trial jury, it will be necessary in turn to determine whether the evidence 
is credible, in the sense that a reasonable jury could accept it. This will 
depend on factors including its relevance, plausibility, cogency and 
probative value, as set out by Duggan J in Winslett. The availability of the 
evidence at the original trial is also a matter for consideration in 
determining whether there has been a miscarriage of justice.  

 
18[18] T 2.  
19[19] T 3.  
20[20] T 3.  
Submissions on fresh evidence  

21. 21 At the commencement of the hearings in the application for permission 
to appeal, Mr Borick QC, counsel for the applicant, set out the scope of 
the three propositions he sought to make during the course of the 
application:  

1. “firstly, that viruses are proven to exhibit by a procedure virologists refer 
to as virus isolation. The presently available evidence does 
not prove a virus known as HIV has been isolated.”18[18]  

2. “that the tests used to in effect diagnose HIV do not do that. What they do is that they measure not 
the virus itself but antibodies.”19[19]  

3. “no evidence for sexual transmission of HIV can be found even in the 
best conducted studies published from the United Kingdom, 
Europe, United States of America and Africa.”20[20]  

22. 22 He went on to say:  

The defence has not introduced and nor are we concerned with the issue of 
whether or not HIV causes AIDS. HIV and AIDS, although generally linked in the 
public mind, are two separate and distinct issues. In this case, what is  

 



21[21] T 4.  
22[22] T 1422.  
 

important is whether there is any scientific evidence whether Mr Parenzee is 
infected with the unique virus HIV.21[21]  

23. 23 In closing, Mr Borick QC made the following submissions on the 
admissibility of fresh evidence:  

MR BORICK: I hope I've correctly identified the issue where the jury, in the light 
of the new material, might have a reasonable doubt about proof of the element 
of the crime charged.  

I think basically when I read my friend's outline overnight and this morning that's 
the issue for your Honour.  

HIS HONOUR: I'm sorry, the issue for me?  

MR BORICK: Is whether a jury, in the light of the new material, may have a 
reasonable doubt about the proof of the elements of the crime charged.  

And the second major proposition we have advanced is that the issue of 
expertise is to be decided according to the relevant legal principles which are 
well-known to all of us, and that that does not depend on the resolution of the 
scientific controversy. In other words, I'm submitting to your Honour that you 
can't go through a process of resolving the scientific controversy and then go to 
the legal principles. You go to whether they have achieved that by their training 
study and experience.  

That's all I really want to say about that because the principles are clear, and 
your Honour knows what the issues are. My friend is arguing that they are not 
experts and we say they are.22[22]  

24. 24 He went on to say:  

Going back to the first point, it would then be a matter that could be put to a jury.  

I think, your Honour, probably we are just looking from a practical point of view 
as lawyers. If there were to be a retrial then the prosecution would be put on 
notice that they have to prove that HIV exists and it causes AIDS. Professor 
McDonald would be called to give his evidence and Professor Gordon would 
have to be called. Professor McDonald would be cross-examined in much the 
way he was this morning and that would be before the jury. And if defence 
counsel were addressing the jury they would say 'Ladies and gentlemen, on the 
question of HIV causing AIDS that's our case and it's for you, not for his Honour 
or anybody else, you the jury will decide this'.  

Obviously it would have to be put to Professor McDonald in cross-examination 
what the views of the Perth group were. Depending upon his answers, but I 
would envisage then that the defence would call the Perth  



 



23[23] T 1423 – 4.  
24[24] T 1430.  
 

group, they may call others like Duesberg or Mullis, it's hard to look ahead, but 
at the end of the day in the jury trial the jury would have been made very well 
aware that there is a controversy, they would be made very well aware of other 
experts, the prosecution witnesses would say they shouldn't take any notice of 
the Perth group. Fundamentally that's an issue for the jury not for your Honour. 
That's why my starting point is whether it could make a difference, the jury 
deliberating is an important one.23[23]  

25. 25 Mr Borick QC identified some of the points which he would wish to make 
to the jury in a retrial.24[24] In his written outline of argument, he stated: “The 
issue is whether a jury, in light of the new material may have had a 
reasonable doubt about proof of the elements of the crime charged.” I 
have noted above the authorities on the necessary effect of fresh 
evidence before it can be received by an appellate court.  

26. 26 Two issues arise from the submissions of Mr Borick QC. The first of 
these is the appropriate test to be applied by the appellate court. For the 
purpose of clarity, I note that, insofar as counsel’s oral submissions could 
be taken to imply that the appellate court is to consider how the case 
might have been presented differently, or how the jury’s deliberations may 
have differed, in the light of the fresh evidence, I reject that implication. I 
consider it is not to the point to consider how the trial might have been 
differently conducted, except insofar as is relevant to the principal issues 
of the effect on the verdict of the jury and whether there has been a 
miscarriage of justice.  

27. 27 The second issue is the scope of the applicant’s propositions. Counsel 
for the DPP, Ms McDonald, submitted that the scope of the evidence 
proposed to be called at a retrial by counsel for the applicant had changed 
during the course of the permission to appeal hearings:  

My learned friend, at the beginning of this whole hearing, expressly disavowed 
any reliance upon the proposition that HIV does not cause AIDS. Your Honour 
might recall that occurred at the time that the respondent's expert reports had 
started to come in and they spent some time on the issue between the 
relationship of HIV and AIDS. My learned friend indicated to the court that wasn't 
a plank of their argument. It surfaced its head during the hearing. It is just not a 
useful exercise to speculate about what other evidence there might be out there 
that might be called - witnesses who might be prepared to say that they don't 
accept that HIV has been proved to cause AIDS.  

 



25[25] T 1440 – 1.  
26[26] T 280.  
27[27] T 280 – 1.  
28[28] T 282.  
 

The evidence before your Honour is, of course, that there are two experts who 
hold the view that HIV has not been proved to exist and they stand, if you like, 
on an island of their own, in amongst the other dissidents. I raise that in 
response to my learned friend's submission this morning, that there might be 
other evidence presented at another trial. In terms of this hearing, your Honour 
has heard what the fresh evidence is and it is limited to those two witnesses.  

HIS HONOUR: Do they go on to say that if they're wrong about that, then it has 
not been proved that it causes AIDS?  

MS MCDONALD: Yes.  

HIS HONOUR: They do?  

MS MCDONALD: Eventually they do. There was confusion when Mrs 
Papadopulos-Eleopulos wouldn't accept as an assumption -  

HIS HONOUR: She had some difficulty working from an assumption where she 
didn't accept the basis.  

MS MCDONALD: I took the end product of her evidence to be that that is 
another prong of their argument and that is one of the points that is raised on the 
home page of the website.25[25]  

28. 28 I accept the submission of counsel for the DPP that the scope of the 
applicant’s propositions altered between the opening and closing 
submissions. In particular, the issue of whether HIV causes AIDS 
emerged during the hearing, despite having been initially disavowed as an 
issue by counsel for the applicant.  

29. 29 Ms Papadopulos-Eleopulos’s position was that she would not enter into 
the debate as to whether HIV caused AIDS because she could not accept 
the assumption that HIV existed, which was necessary to respond to the 
question.26[26] Although her evidence was confused on this topic, her 
position appeared to be that the first step to proving that HIV caused AIDS 
was to prove that HIV exists, and, given she was of the view that HIV had 
not been proven to exist, it could not be proven to cause AIDS, nor to be 
sexually transmitted.27[27] She did, however, go on to say that even if HIV 
did exist, there was no evidence that it causes AIDS.28[28] Dr Turner did not 
address the question directly, however, the issue of  

 



29[29] T 731 – 2.  
30[30] T 1412 – 16.  
whether he accepted the “HIV theory of AIDS” did arise indirectly during the 

course of his evidence.29[29]  

30. 30 Several of the witnesses for the prosecution – in particular, Professor 
Gallo and Professor McDonald – gave evidence that HIV causes AIDS. 
Professor McDonald stated that there was, however, some controversy as 
to the mechanism by which HIV leads to AIDS.30[30] Much of Professor 
McDonald’s evidence in this regard arose when he was recalled to be 
cross-examined on correspondence between him and Dr Mullis, who was 
later cited by counsel for the applicant as a potential witness in the event 
of a retrial. I will deal with the evidence in more detail later in these 
reasons.  

31. 31 In determining whether the question whether fresh evidence is to be 
admissible, it is necessary for the appellate court to apprehend the scope 
and nature of the evidence sought to be admitted. The change in position 
of the applicant had the potential to confuse this issue.  

32. 32 The evidence heard during the course of the application was highly 
technical. In determining the credibility of the evidence and its potential 
effect on a trial jury, it has been necessary for me to hear the evidence 
sought to be led at a retrial. These reasons will therefore be limited to an 
analysis of the evidence which was led during the course of the 
application and will not extend to speculation about unspecified further 
evidence which could be led from additional witnesses.  

33. 33 In his closing submissions, counsel for the applicant addressed the 
question of whether the applicant should have led the evidence in 
question at trial. He submitted:  

On the question of diligence, whether we should have found out about this, I 
submit it is impossible for anyone to have known that this scientific debate, 
which has been tucked away in the journals - it is never published anywhere, so 
far as I'm aware, where the general public could know about it. Everybody knew 
that HIV existed, that HIV caused AIDS and that was it. There is no way that any 
lawyer could have known about this, unless they were told by the experts that 
were giving assistance to the court or giving assistance to the defence. Those 
that I spoke to didn't tell me anything about the controversy and, certainly none 
of the witnesses - Professor Gordon or Professor McDonald - didn't mention it to 
the court. They didn't mention it to  

 



 
 

the court because they, presumably, took the view that it was so way out, they 
didn't believe it. There is perhaps an argument that they should have. There is 
no way that any lawyer, in these circumstances, could have found out about the 
argument that is now raised. In my submission, your Honour should grant 
leave.31[31]  

34. 34 The question of whether the fresh evidence sought to be led could have 
been obtained, with reasonable diligence, at trial, is but one consideration 
that is relevant. I accept that, given the fact that the views expressed by 
Dr Turner and Ms Papadopulos-Eleopulos are outside the scientific 
mainstream and given that their views have not been widely expressed in 
either mainstream or scientific publications, it would have been extremely 
difficult for counsel to be aware of the existence of the opinions of Dr 
Turner and Ms Papadopulos-Eleopulos at the time of trial. Of far greater 
significance in the present case is the question of the effect of the 
admission of the fresh evidence on the verdict of the jury and the 
associated consideration of its credibility. I will address these questions as 
I consider the evidence led.  

 


