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MS MCDONALD: Just an update in

matters. Overnight, | managed to

Cooper.

HIS HONOUR: Yes.

MS MCDONALD: For Friday, the 3r

That's the second Friday in that
no longer slotted in for tomorrow
that problem.

The second matter relates to

of the two defence witnesses. Ov

endeavoured to try and locate as

that have been referred to, and a

during the course of PowerPoint y

been particularly successful. It
locate a lot of them and I've ask
this morning that the witnesses p
tests that they rely on for the p

evidence.

7
8
terms of the logistical 9
reschedule Professor 10
11
12
d I think it is. 13
two week block. Heis 14
so that gets rid of 15
16
the cross-examination 17
ernight we have 18
many of the studies 19
pparently cited from, 20
esterday. We haven't 21
's very difficultto 22
ed my learned friend 23
roduce copies of the 24
urpose of their 25

26



For example, your Honour will recall yesterday there 27

was reference to two studies in 2 006. One of those we 28
can obtain but it will involve a physical trip to the 29
Flinders Library which we obvious ly haven't been able to 30
do overnight, so we are facing so me fairly significant 31
logistical problems in the absenc e of those studies. 32
What I'm really foreshadowing , it will be my 33
application, when the expert has finished today, notto 34
commence cross-examination until tomorrow morning. Even 35
then it is far from desirable but I would have thought 36
by tomorrow morning we would have cobbled something 37
together so that we can do the re spondent's case some 38
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justice. | raise it at this stag
knows what the application will b

evidence today.

HIS HONOUR: Thank you.

MR BORICK: | spoke to my frie

morning and it's my view that she
of being ready to cross-examine t
not necessarily her fault. You'v
observation of ships passing in t
our experts were saying and the e
handed in.

| know how long it's taken me
understanding of this and your Ho
the first time yesterday. You wo
going to be something that will h
this cross-examination ready.

Ms McDonald is going to need
background material she has just
against the background that both
are busy people. I've given them
as best | could, that the case wo
all Monday, Tuesday and they shou
to Perth today.

It's a little bit unusual for
saying that the prosecution are g

From a practical point of view, b

e so that your Honour 1
e at the end of the 2
3
4
nd about this this 5
has no possible hope 6
omorrow morning. Itis 7
e already made the 8
he night, between what 9
xpert reports that were 10
11
to get an 12
nour has seen it for 13
uld appreciate it's not 14
appen overnight to get 15
16
to look at some of the 17
referred to. That's 18
of the defence experts 19
a sort of undertaking, 20
uld be starting Monday, 21
Id be ready to get back 22
23
the defence to be 24
oing to need more time. 25

oth Ms Eleopoulos and 26



Dr Turner would very much like to
and then | envisage that we will
sometime in the future - November
cross-examination to take place.
a video link-up back in Perth.

My client's mother is not hap
other important point your Honour
have got the job of making sure t
order for the Full Court, if your
appeal. By the way, | don't see
shouldn't sit in that court when

this exercise.
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return to Perth today 27
have to fix then, 28
/December - for the 29
That could be done by 30

31
py about that. The 32

raised yesterday, we 33
hat this is in a proper 34

Honour gives leave to 35
any reason why you 36
you have undertaken 37

38



HIS HONOUR:

MR BORICK:

So, given the desire and nece
right for the Full Court and the
will need more time, it would be
adjourn to a convenient date that
properly. | don't know what your
that. Perhaps we could wait unti
finished. | certainly don't expe

cross-examining today.

any criticism of any individual o
it's just a bit unfortunate that

the witnesses are relying - the u
that is, the papers etc. - were n

that's water under the bridge.

important that | do.

HIS HONOUR: Yes.

MR BORICK: It was very clear

provided and from the annexures,
argument, what our basic proposit
expect your Honour or my learned
appreciate the underlying evidenc
heard yesterday but it was absolu
expert withesses employed by the
One of the reasons for that i

it was, every single bit of infor

Can | say this, an

May | just respond

ssity of having it 1
fact that my friend 2
my application that we 3
we fixto do thejob 4
Honour thinks about 5
| the evidence is 6
ct her to start 7

8
d I don't say this with 9
r any of the witnesses: 10
the material upon which 11
nderlying material, 12
ot provided but anyway, 13

14
to that? It's 15

16

17
in the affidavits 18
the outline of 19
ions were. | don't 20
friend to fully 21
e, all about which you 22
tely clear to the five 23
prosecution. 24
s thatin 1993 | think 25

mation which you've 26



heard yesterday was published in
scientific journal. They must ha
worked on the assumption that the
known about this debate which has
scientific world, not the public

They knew about it and electe
issue of: does HIV cause AIDS, wh
we worked on an assumption that t
been giving the prosecution the p
same time, we were working on our
to get it into my head and to get

for your Honour and so it is not
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an international 27

ve known about it. We 28
five experts must have 29
been raging in the 30
world. 31

d to give advice on the 32
ich we never raised, so 33
he experts would have 34
roper advice. Atthe 35
presentation, mainly 36
it in the proper order 37

fair, in those 38



circumstances, to suggest that we
something eatrlier.

HIS HONOUR: | didn't say that.
unfortunate that the information
prefaced my remarks by saying 'l
criticism of you or of your witne
experts'. It's just unfortunate
this stage of affairs. It's wate

MR BORICK: | agree.

HIS HONOUR: And we have to get
can.

MR BORICK: The overarching th
right for the Full Court. | thin

HIS HONOUR: Absolutely. We wi
with your evidence and complete a
Ms McDonald, once that's complete
revisit the question of where we

MS MCDONALD: Yes.

HIS HONOUR: | gather that the
doctor is referring to, which was
supplied to you this morning or o
supplied to you for one reason or

MS MCDONALD: No.

HIS HONOUR: Do you need it at

MS MCDONALD: No, particularly i

cross-examining today.

should have done 1
2

| just said it was 3

wasn't provided. | 4
don't make any 5
sses or of the 6

we have just got to 7

r under the bridge. 8
9

on with it as best we 10
11

ing is to make this 12

k you agree with that. 13

Il certainly continue 14

Il of that and 15

d, perhaps we will 16

go from there. 17
18

material that the 19
supposed to have been

vernight, hasn't been 21

another. 22
23

this stage? 24

fI'm not 25
26



+VALENDAR FRANCIS TURNER CONTINUING

HIS HONOUR

Q. Dr Turner, can those notes to whi
those documents to which you're r
about yesterday, where copies wer
to defence, can that be done when
evidence obviously.

A. Certainly | didn't do it because

Q. Inthe system - again | don't say
of you - in the system that we wo
the material upon which a witness

the other side so that they can s
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27

28
ch you're referring and 29
eferring that we spoke 30
e going to be provided 31
you've completed your 32

33
| hadn't finished. 34
this as any criticism 35
rk under, normally all 36
relies is provided to 37

tudy it before you give 38

ER XN



your evidence, rather than after

evidence, but anyway, be that as

supplied as soon as possible.

A. Certainly.

MR BORICK: I've been trying t

the experts.

HIS HONOUR: Put in very plain

trial by ambush. We have trial b

everything is disclosed beforehan
it's expert evidence. Cross-exam

to a lawyer who has to ask you qu

has to get information from some

can ask you some questions. If s

material which you're relying on,

A. | apologise -

HIS HONOUR: | don't ask you to

explaining that that's how it wor
get on with the presentation and
next bridge when we come to it.
+EXAMINATION BY MR BORICK

Q. You're up to slide 19, | think.

A. I'm actually up to slide 20. Wit
just like to start with slide 19,
court what | was actually talking
actual bit we stopped at, that wa

on the slide, that the immunologi

you've given your 1
it may, if it can be 2

3

4
0 explain our systemto 5

6
terms, we don't have 7
y disclosure, so 8
d, particularly when 9
iners - you're talking 10
estions. That lawyer 11
of her experts so she 12
he hasn't got the 13
it is very difficult. 14

15
apologise. I'mjust 16
ks. So beit. Let's 17
then we will cross the 18

19

20

21
h your permission, I'd 22
just to remind the 23
about yesterday. The 24
s the notion that, as 25

sts were quite shocked 26



to find that antibodies that they
specifically, in fact reacted wit
antigens ostensibly unrelated to
‘promiscuous'’ is not the word. |
John Marcionus who wrote the pape
slide. Slide 20. This is some e
statements that these people have
two antibodies, E7 and D23. The
monoclonal. What monoclonal mean
is all one molecule. | said yest

that antibodies are made by B cel

its clones only made one unique a
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thought reacted 27

h many different 28
one another. The word 29
tis the word used by 30
r at the bottom of the 31
vidence to support the 32
made. This slideis 33
M stands for 34

s is that the antibody 35
erday in my opening 36
Is. EachBcelland 37

ntibody molecule so 38

ER XN



these reactions which you can see
They are not caused by a mixture
just the one molecule and so is D
this slide, unlike a three-pointe
yesterday, there was no one-to-on
either of the antibodies and the
listed down the side which are al
dissimilar. So, for example, E7

also reacts with Myosin and other

Q. Before you go on, you've used the

at the top. I'm not sure if you'
meant.

. It just means Actin chemically co
did yesterday with the fist and t
that metaphorically. In this sli
illustrate - slide 21 - | just wa
Imagine that you're a person doin
and you come to work one day and
antibody to Actin and so you add
a test tube and you see a reactio
an antibody to Actin' but someone
work the next day and find that t
with Renin. Then you find anothe
reacts with Renin as well, so you
antibody from what it reacts with

complicated, let me illustrate wh

are in fact multiple. 1
of antibodies. E7is 2
23. You cantellfrom 3
d star which | showed 4
e relationship between 5
antigens which are 6
| chemically 7
reacts with Actinand 8
named antigens here. 9
expression 'binding' 10
ve explained what that 11
12
mbines. Thisis what| 13
he open hand. It's 14
de | just want to 15
nt to illustrate. 16
g serology for a living 17
you're looking foran 18
some serum to Actinin 19
n and you say 'l found 20
else might come to 21
he antibody also reacts 22
r serum here that 23
can't identify the 24
. If all this sounds 25

at I'm talking about 26



with some kitchen chemistry. Thi
could do with their children or g
are interested in science. If yo
lemon juice to milk, it curdles a
teaspoon of vinegar to milk, it ¢
because there is a chemical react
substances. But when you look at
which one you added if all you ge
turn around and hide and do it wi
and say 'What did | add?', they ¢
it reacts with both. That's the

make. This means that just becau

.SYR...00203 100 V.F. TURN

s is something people 27
randchildren if they 28
u add a teaspoon of 29
nd if you add a 30
urdles and it occurs 31
ion with those 32
curdle, you can't tell 33
tiscurdle. Ifyou 34
thout the child seeing 35
an't tell you because 36
point I'm trying to 37

se you find an antibody 38

ER XN



in blood that reacts with a parti
testing, does not prove the antig
There is always room for doubt.
mean that, sometimes antibodies d
specifically. They may and if yo
antibody test for something that'
the problem is: how do you prove
case? How do you find out? How
please. I'm going to talk about
antibody test specificity. It do
antibody test. It could be any t
going to talk about the pregnancy
about the general problem of how
problem. The pregnancy test happ
be an antibody test. In the old
urine into frogs to see if they o

but the same principles apply. E
have been more than 50 years ago.
doctor knows and probably every p
pregnancy tests can be misleading
advanced pregnancy can have a neg
and women who are not pregnant co
pregnancy test and there are situ
have a positive pregnancy test.
there are only four possibilities

and have a positive test and that

cular antigen in 1

en caused the antibody. 2

Although it does not 3

on't react 4

u're setting up an 5

s highly propitious, 6

it in any particular 7

do you know? Slide 22, 8

the problem of proving 9

esn't have to be an 10

estyou dream up. I'm 11
test, just to talk 12

you approach this 13

ens, coincidentally, to 14

test it was injecting 15

vulated 50 years ago 16

veryone knows it might 17
I'm not sure. Every 18

atient knows that 19

. Women who are into 20

ative pregnancy test 21

uld have a positive 22

ations when a man could 23

When you test a woman, 24

. She can be pregnant 25

's called a true 26



positive and she can be pregnant
test which is a false negative.

and have a positive test which is
she can be not pregnant and have
is called a true negative and the
right-hand side are called the te
are two factors to appreciate her
pregnancy test, all the numbers w
All women who are pregnant would
and all women who are not pregnan
test. In the real world, it is d

you get two and three which make
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and have a negative 27
She can be not pregnant 28
a false positive or 29

a negative test which 30
se names on the 31
st parameters. There 32
e. Inanideal 33

ould fallinto 1 and 4. 34
have a positive test 35

t would have a negative 36
ifferent. Sometimes 37

it less specific. If 38

ER XN



you get a false positive you know
specific. The question is: how d
parameters and thus work out how
place in a test? So that brings
Before we have evaluated the test
method of knowing for sure whethe
or not and this method must be an
you can't use a test to test itse

so we call that independent metho
because it's going to tell us whe

that the woman is pregnant. And

certain knowledge that we compare

obtain our numbers, and whatever
only be as good as the gold stand
relate to the gold standards. So
accurate, unambiguous standards f
possible, so we think: what could

might consider using the woman's

know that women who are pregnant

They get urinary frequency. They
some weight and we might think th

for pregnancy but, sooner or late

because these symptoms, even when

have multiple causes. Slide 24.
HIS HONOUR

Q. 24 talks about the gold standard.

the test can't be 1
0 you determine these 2
much trust you can 3
us to a second factor. 4
, we have to have some 5
r the woman is pregnant 6
independenttestand 7
If. That's cheating, 8
d the gold standard 9
ther it's true or false 10
it is against this 11
our test results and 12
numbers arise, they can 13
ard and they canonly 14
we want the most 15
or gold standard as 16
that be? First up, we 17
clinical state. We all 18
stop having periods. 19
get nausea. They gain 20
atis a gold standard 21
r, that won't work 22
they occur together, 23
24
25

26



CONTINUED
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29

30

31

32

33

34

35

36

37

38



A. Let's go back one slide. Eventua

realisation that the gold standar

is having a baby or not having a
is, and it is against that that y
results, basically. That's how w
out the weight, we find out how m
and who don't have babies and we
we apply our test results in ligh

It is independent and unambiguous
principle applies to the evaluati
test. You must compare your test
that best represents the energy y
know the aim in HIV infection is
infected with HIV. In this insta

as the baby. So we wanta gold s
infection against which we can fi
antibody infection we can see rea
and not caused by something else.
be, and | put it to your Honour,
Diagnosing HIV is the reason for
only answer for HIV is it is HIV
isolation. However, when we sear
is apparent that experiments comp
tests with HIV isolation have nev
in our view, as was explained yes

Eleni Papadopulos-Eleopulos, it ¢

lly becomes the 1
d for a pregnancy test 2
baby. That's whatit 3
ou use - we checkour 4
e check. So we find 5
any women have babies 6
apply those results and 7
t of that knowledge. 8
. Now, the same 9
on of any diagnostic 10
with a gold standard 11
ou are testing for. We 12
to prove the personis 13
nce we can think of HIV 14
tandard for HIV 15
nd out whether the 16
lly is caused by HIV 17
Now, what can that 18
it can only be HIV. 19
doing the test and the 20
as determined by HIV 21
ch the literature, it 22
aring HIV antibody 23
er been reported, and 24
terday by my colleague 25

annot be performed 26



because of all the problems which
slide please, which is 24. AIDS
report and acknowledge there is n
HIV antibody tests. Dr William B
retrovirologist in viral infectio
According to him, one difficulty
specificity and sinsitivity of hu
including HIV, is the absence of
Slide 25, manufacturers of antibo
no gold standard. Here one manuf
includes in the kit packet insert

present there is no recognised st
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she raised. Next 27
HIV experts themselves 28

0 gold standard for the 29

lattner was a 30
ns of humans. 31
in assaying the 32
man retroviruses, 33

a final gold standard. 34
dy tests admit there is 35
acturer repeatedly 36
, and they write, 'At 37

andard for establishing 38
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the presence or absence of HIV-1
blood'. | have a copy of the pac
sure whether | should present it
it should go in as evidence or wh
me.

MR BORICK: Unless there is an
tender it.

MS MCDONALD: No objection.

HIS HONOUR: Just give it to my
happens now is it gets a number a
exhibit in the case.

A. Right. Your Honour, it is diffic
but it is there.

HIS HONOUR: The document that
you want to have a look at it, Ms
stage?

MS MCDONALD: Not really.

EXHIBIT #A7 DOCUMENT ENTITLED HIV-1/H
IMMUNODEFICIENCY VIRUSES (HIV-1/HIV-2

ANTIGENS AND SYNTHETIC PEPTIDES) TEND

ADMITTED.

HIS HONOUR
Q. If you could find the relevant pa
referring of that document once |

A. Do | do that at the end of my evi

antibody in human 1
ket insert. I'm not 2
to the court or whether 3

at, so please advise 4

5
y objection, | will 6

7

8
associate. What 9
nd it becomes an 10

11

ult to find the spot 12
13
is being tendered, do 14

McDonald, at this 15

16
17

IV-2 HUMAN 18

): (RECOMBINANT 19

ERED BY MR BORICK.
21
22
23
rt to which you are 24
have marked it. 25

dence? 26

20



Q. Just if you could mark it on the

A. It will take me a while to find i
can | actually do that at the end

Q. Perhaps we will have a morning br
can do it during the morning brea

A. Slide 26, according to Dr Phillip
the Sexually Transmitted and Bloo
Laboratory in the United Kingdom,
infection is based almost entirel
antibodies to HIV, but there can
cross-reactions between HIV prote

formed against other proteins, an
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document. 27

t right now as well, so 28
? 29

eak lateronandyou 30
k if you like. 31
Mortimer, Director of 32
d Borne Virus 33

'‘Diagnosis of HIV 34

y on detention of 35
be misleading 36
ins and antibodies 37

d these may lead to 38

ER XN



false positive reactions. Thus,
relate an antibody response speci
infection'. So this means if som
antibody test, according to Dr Mo
sure that it is caused by HIV inf
there are a number of caveats whi
on the slide: no recognised stand
gold standard; misleading cross-r
positive reactions; impossible to
HIV infection. Yet, these tests

extraordinarily accurate.

Q. Putting aside HIV for a moment, t

that are done for varying disease
know all the medical answers but
of those tests, they would not be

they.

A. No.

Q. Alot of tests that are conducted

are they.

A. No, not even x-rays, as | said ye

Q. So all that this has established

correct me if | am wrong - is tha

100% accurate.

A. No, I'm trying to establish the f

antibodies cross-react, it is up

presents these tests to prove the

it may be impossibleto 1

fically to HIV 2

eone has a positive 3

rtimer, we can't be 4

ection. Slide 27. So 5

ch I have highlighted 6

ard; absence of a final 7

eactions; false 8

relate specificallyto 9

are presented as being 10
11

here are numerous tests 12

s. I don't necessarily 13

in respect of a number 14

100% accurate, would 15
16
17

are not 100% accurate, 18
19

sterday. 20

so far - and please 21

t these tests are not 22
23

act that because 24

to the person who 25

ir specificity. It 26



could be 100% or it could be no p
to be a way of finding out. You
You have to have some data to kno
you have to have some means of kn
looking for, which is not the tes
could explain it using another ex
medicine there is a disease calle
where clots in your legs travel t
cause you great harm. They may k
way to diagnose this condition is
angiogram. We put die in the pul

look and see if there is clots th
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er cent. There has got 27
can't just make it up. 28

w that, and to do that 29
owing what you are 30
t. I mean, maybe | 31
ample. In clinical 32

d pulmonary embolism 33
oyour lungsand may 34
ill you, and the best 35

to do a pulmonary 36
monary artery and we 37

ere. Thatis a pretty 38
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unkind thing to do with people.

in sick people it can make it wor
scanning where you put radioactiv
where you see from counter-radioa
where there are, in fact, defects

by a pulmonary embolism. There i
with those sorts of tests because
people with lung disease, for exa
interpret but the way that they a

at some stage has compared them w
angiography. The same is done wi
disease. If you have a middle ag
and you give him treatment, they
you and they see if there is some
while you are exercising. Then,
find out is whether the ECG abnor
when you have a stress test - | a
about this, about stress tests.
experience, | hope.

. I'think 1 do, and | think | might
personal experience. One of the

later was my personal experience

A. I've actually had an angiogram an

so | sympathise, but the ECG abno
by all sorts of things which are

coronary arteries. So this stres

Itis very invasive and 1
se. Thereis alsolung 2
e material in the lungs 3
ctivity in the lungs 4
which could be caused 5
s a lot of problems 6
you get problems with 7
mple. They are hardto 8
re appraised is someone 9
ith ordinary 10
th coronary artery 11
e male with chest pain 12
put the ECG leadson 13
abnormality in the ECG 14
what you are trying to 15
mality that you get 16
ssume your Honour knows 17
Not from personal 18
19
know them from 20
reasons you started 21
with an angiogram. 22
d heart surgery myself, 23
rmality can be caused 24
not necessarily blocked 25

s testing has, in fact, 26



been validated by the gold standa
angiograms on people who have had
out what abnormality in these tes
have a blockage or not. So havin
is totally unrelated to having an
recording electrical impulses fro
very little connection. They bot
That is what I'm trying to get ac
about the test being accurate, th
thing you are trying to find is h

to match these up, those four pos

apply to all tests. All those pa
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rd of actually doing 27

a stress testto find 28

ts predict whether you 29
g a coronary angiogram 30
ECG, which is just 31

m your body. Thereis 32
h involve the heart. 33
ross. Inyour question 34
e testis here and the 35
ere. You somehow have 36
sibilities, and they 37

rameters apply to all 38
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tests, it doesn't matter what the
good they are. The point that |

is that the gold standard for HIV
virus test. So, to find out if t

in fact, detect the virus and how
the virus, if they detect the vir
actually do this experiment, and
never been reported because of th
reporting it, because of what Ele
Papadopulos-Eleopulos reported ye
yet, there is this paradox that t
that the tests are extraordinaril

is a paradox here. What | am say
it seems to be very much not what
Before we go on to why they belie
to diagnose HIV infection, | just
Western blot test itself because
because it is a test which is sai
ELISAs. In this country you don'
HIV positive, or infected, unless
blot test. It is not true in oth

true in Australia. So we are how
particular problems, scientific p
are problems with the Western blo
a book promoted and actually sold

National Reference Laboratory and

tests are, to see how 1
have just made, | hope, 2
infection is HIV, the 3
hese antibody tests do, 4
reliable they detect 5

us at all, is to 6

we say that this has 7

e great problems 8

ni 9

sterday - slide 28 - 10
he HIV experts accept 11
y accurate. Sothere 12
ing, or we are saying, 13
they are saying. 14
ve these tests are able 15
want to talk about the 16
it is an important test 17

d to confirm reactive 18

t need to be diagnosed 19
you have a Western 20
er countries butitis 21
talking about 22
roblems that we believe 23
titself. Now, thisis 24

by the Australian 25

one of its authors is, 26



in fact, the head of that laborat
there is confusion about the iden
diagnostically and extremely impo
quote for that, ‘extremely import
glycoproteins in the Western blot
said yesterday that sometimes the
proteins are called glycoproteins
incorporate sugars in their struc
Greek word for sweet. The next s
other part of the book it states
viral antigens that reside in the

virion and the gp160 is a precurs
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ory. In this book 27
tity of two of the 28
rtant - and thatisa 29
ant' - p160 and p160 30
strips. Ithinkwe 31
p41l, p120 and p160 32
because they 33
ture. Glyco is the 34
lide, slide 29, in some 35
that gp41 and gpl120 are 36
specific areas of the 37

or being subsequently 38
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cleaned. Itis cut up, cutintw
like, to form gp120 and gp41 and
structural components of the viru
product. That means it is made b
genetic material of the virus and
true viral protein. Sothisis s

are three distinct proteins. Tha
book but in another part of the b
with Pinter, who | think may have
yesterday, who showed that the p1
the Western blot are not differen
composed of three our four subuni
proteins, p140, the same protein
cellular actin and still regards
next slide, slide 42, now, these
that 'Confusion over the identifi
has resulted in incorrect conclus
studies. Similarly, some clinica
been identified erroneously as se
assumption that these bands refle
reactivity against two distinct v
fulfilled a criterion for true or

The correct identification of the
the standards to be established b
positivity: it may necessitate th

published results'. What this me

o, taken apart, ifyou 1

all of those are the 2

s. Itisatruegene 3

y what is called the 4

, therefore, it is a 5
aying there at least 6
tis one part of the 7
ook the authors agree 8
been mentioned 9
20 and p160 proteins in 10
t proteins but are 11

ts of the same 12
Montagnier regarded as 13
as cellular actin. The 14
findings Pinter warned 15
cation of these bands 16
ions in experimental 17

| specimens may have 18
ropositive on the 19
cted specific 20

iral components and 21
probable positivity. 22
se bands will affect 23

y Western blot 24

e reinterpretation of 25

ans, to translate this, 26



is that whenever a Western blot d
or more bands, like protein bands
have is only one because they are
same protein, gp4l. So, ifthe c
in Africa is, say, you need two b
protein, they you only really hav
guestion one has to ask is: are y
the criteria for a positive test?

XN

Q. Just before you do that, | don't
us a definition of the word 'viri

A. 'Virion'is the fully assembled i
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iagnosis requires two 27

, Wwhat you actually 28
all made up of the 29

riteria, for example, 30

ut it is the same 31

e one, nottwo. The 32

ou really fulfilling 33
Slide 31, please. 34

35
think anyone has given 36
on". 37

nfectious virus 38

ER XN



particle. That is the book defin ition. It means the 1

virus patrticle is probably good e nough. Now, we are 2
talking about problems with the W estern blot test, the 3
confirmatory test, and the second guestion is this is 4
very important so please forgive me if itis a bit drawn 5
out. What | have always wanted t o know is why should 6
separating the proteins in the We stern blot make the 7
test specific because that is wha t basically we are 8
saying here? The ELISA is not sp ecific. Youcan'ttell 9
someone they are diagnosed positi ve by ELISA, you've got 10
to do the Western blot, and that tells you that you 11
really are HIV positive. The tes tis specific. There 12
are 1,023 possible band patterns that you can make ina 13
ten band Western blot, and accord ing to the criteriain 14
Australia, only genuine HIV antib odies are certain 15
patterns and antibodies which are non-genuine don't make 16
the same patterns but do make oth ers. For example, the 17
Western blot on the left does not give a positive test. 18
It has only got three bands and i t leads to one of these 19
and it hasn't got it. 20

HIS HONOUR 21

Q. Itneeds p41, p120 or p160, doesn tit. 22

A. It does, correct. Soitisnotp ositive, and according 23
to the experts, in most cases the se bands are not caused 24
by HIV antibodies but when you ad d a band, p120, for 25

example, this test is positive. So my question is: how 26



is it that in the right strip the
antibodies are caused by HIV and
are not? If non-HIV antibodies c
the left-hand strip, why can't th
caused by non-HIV antibodies?

CONTINUED
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p24, p55 and p32

in the left strip they 28
an cause the bands in

e gpl20 band also be
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HIS HONOUR

Q. That assumes, doesn't it, that p3

caused by HIV, that's the assumpt
may be a wrong assumption. For s
and I'm not sure of the science a
determined that in Australia you

p41 with three others, | think -

A. That's correct.

Q. - before a medical practitioner w

is HIV positive, but the fact tha
but you have three of the others,
they are not caused by HIV; does
. Well, that's exactly - you're sor
proposition in a slightly differe
putting it. What I'm saying is,

is indeterminate and these antibo
us in most cases are not caused b
this case they are not, for the s
the right-hand side the same anti
HIV because there is a p120 there
how they know that. That is the

In fact, in 1994 | wrote - this ¢
said we deal with these needle-st
the antibody tests. | want to kn

to the fact that these criteria a

countries, let's stick to Austral

1
2, p55 and p24 are not 2
ion you've made. That 3
ome reason or other, 4
t the moment, it's been 5
have to have p160,or 6

7

8
ill say that the person 9
t you don't have p120 10
it doesn't follow that 11
it. 12
t of putting this 13
nt way from what I've 14
look, on the left there 15
dies, the experts tell 16
y HIV. Let's assumein 17
ake of argument. On 18
bodies are caused by 19
. Now, | want to know 20
question I'm asking. 21
oncerned me because | 22
ick injuries and all 23
ow - I'm going to get 24
re different in other 25

ia for the moment. | 26



want to know how they know that t
Australia, in certain patterns ar
antibodies and in other cases the
guestion. If you're mathematical
about 600 different ways that you
antibody test using these criteri
in fact is a different result. Y
different test. | want to know h

It might be true, | want to know
to the Medical Journal of Austral
guestion, | put a slightly differ

the same matter that I'm putting
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hese criteria in 27

e due to genuine HIV 28
y are not. Thatwas my 29
ly inclined there are 30
can get a positive 31

a, okay. Each of those 32
ou canevensayitsa 33
ow do they know this. 34
how they know. | wrote 35
ia and | asked this 36
ent example but | put 37

to you now: how do you 38
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know this Dr Dax. How do you kno
know Mr Editor of the Medical Jou
letter that was published, and yo
those letters, there was no answe
The letter that was written back
described how it's done and talke
it did not answer the question.

I might be a bit paranoid, | aske
colleagues to read this letter an
think?' and he said 'They didn't

so | still don't know. They have

a few years after this, | tried t
writing to the Medical Journal of
couldn't get past the editorial d

I've written a letter to my own ¢
Journal of Emergency Medicine abo
relation to the so-called explosi
New Guinea and | asked 'How have
tests you use are specific for HI
got back from the Queensland HIV
avoided answering the question.
copies of this on me, but these a
Now, the other thing is that I've
p120 band be non-HIV as well as t
this instance I'm asking that que

you know it can't? Because | kno

w this? How do you 1

rnal of Australia? The 2

u only have to read 3
r to this question. 4
to me basically 5

d about the bands but 6
Because | have thought 7
d one of my senior 8

d tell me 'Whatdoyou 9
answer your question’, 10
n't explained it. But 11

o reopen the matter by 12
Australia again but | 13
esk, except recently 14
ollege journal, the 15

ut something similar in 16
ve epidemic of HIVin 17
you proven that the 18
V?'and the answer | 19
expert again completely 20
I mean, | haven'tgot 21
re published papers. 22
said 'Why can't that 23
he three others? In 24
stion. Why? Howdo 25

w they haven'tused a 26



gold standard HIV to check it bec
in the literature on that, | know
beginning of my presentation | sa
Honour to remember respectfully,
patients had two things. They ha
antibodies in general and they ha
High levels of antibodies are typ
In fact, high levels of antibodie
with HIV who don't have AIDS. In
who is tested it is picked up whe
antibodies is measured and someon

is known that they are associated
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ause there is nothing 27
that. At the very 28

id, and | asked your 29

| hope, that AIDS 30
ve high levels of 31

ve auto-antibodies. 32
ical of AIDS patients. 33
s are typical in people 34
fact, someone with HIV 35
re their total level of 36

e does HIV because it 37

. Liver function tests 38
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often include the level of antibo
sometimes that happens. In fact,
raised total antibody level in my
worrying about, by the way, but i
know, we present evidence that an
cross-reaction, that antibodies r
antigens, that is just a fact of
reason that the more antibodies y
antibodies you have the more chan
In fact, it's known that the leve

is a paper somewhere in the paedi
you can predict that with 94% acc
be HIV positive based on the leve
stands to reason that the more an
more likely it is you're going to

So that's part of the argument th
may be more likely than not that
react in the Western blot test ar
can't all the antibodies that rea
non-HIV? What is to stop it and
they are not? Slide 32, please.
Western blot involves a little bi

is originally in most cases befor
p24 band, or both, was considered
HIV infection. For example, in 1

women undergoing artificial insem

dies in your bloodand 1
| have a slightly 2
blood which I'm not 3

t does happen. We 4

tibodies have 5

eact with multiple 6
nature and it standsto 7

ou have, additional 8

ce this will happen. 9

| of antibodies - there 10

atric literature that 11

uracy who is goingto 12

| of antibodies, soit 13

tibodies you have the 14
get cross-reactions. 15

at makes me think it 16

these antibodies that 17

e in fact non-HIV. Why 18

ctinthe HIV testbe 19

how do they know that 20
The third issue of the 21

t of history, and that 22

e 1987 a single p4lor 23
confirmatory proof of 24

985 four Australian 25

ination who reported to 26



have become HIV infected from don
positive male. The basis of thei

or two of these particular bands.
Western blot bands would not be r
there have been a lot of people d
on the basis of these criteria in
1987 most haemophiliacs had been
basis, and certainly gay men, and
but that's what was done pre-1987
should these people all be retest

to the Lancet about the case of t

underwent artificial insemination
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or semen froman HIV 27
r HIV diagnosis was one 28
Nowadays these 29

eported positive. Now, 30
iagnosed HIV infected 31

the past. By about 32
tested for HIV on that 33

| don't know how many, 34
. And so one might ask 35
ed? We, in fact, wrote 36
he four women who 37

trying to find out - 38
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bringing up this very point, shou
retested and after a great deal o
published in which we put this po
concerned in Sydney replied that
retest one woman and they conside
genuinely positive but the fate o

the moment we don't know. They s
write a report about it, in their

they were going to write a letter
haven't been able to find, we may
keep a pretty close eye on these
bands was enough before 1987. Th
that about 40% of people have at
band and most often a p24 band wi
bands and obviously 40% of people
infection. So HIV experts solved
arbitrarily increasing the number
designating particular band patte
That's what | was trying to find

Dr Dax. The issue is - sorry to
what is this issue about? The is
authorities have designed a Weste
different ways, so much so that t
between laboratories, institution
much so that a person testing pos

criteria may not test positive un

Id they in fact be 1
ftime we had a letter 2
int and the people 3
they had managed to 4
red that she was 5

f the other three at 6
aid they were goingto 7
letter they wrote that 8
but that report, we 9
have missed it but we 10
things. One or two 11
en it was discovered 12
least one Western blot 13
th or without other 14
could not have HIV 15
this problem by 16

of bands and 17
rns as HIV positive. 18
out by writing to 19

be so longwinded but 20

sue is the testing 21
rn blot in many 22
he criteria varied 23

s and countries. So 24

itive under one set of 25

der another. Can | 26



have slide 33, please. Here are
major jurisdictions that have pub
positive Western blot test and no
manufacturers have also provided
| have to read that?

HIS HONOUR

Q. No, you don't have to read it. |
slide 33.

A. Slide 34, please. | apologise th
complicated but | will explain it
criteria for each of the jurisdic

Q. Ithink I have worked it out.

.SLD...00205 113 V.F. TURN

some of the several 27
lished criteriafora 28
wadays the 29
their own criteria. Do 30
31
32

have got a copy of it, 33

34
is looks a bit 35
. Here are the 36
tions. 37

38
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A. Good.

. It seems that above the lines p41
lines the others. Self-explanato
jurisdictions require two above t
the line or two or three above th
require one above the line and th

what's required below the line.

MR BORICK: You might need a |

explanation as to the meaning of

HIS HONOUR: | have a basic und

chart.

A. | did mention earlier on that | h

blots according to the - | have g
convenience, to illustrate this d
which genes are said to produce t
than the electrophoretic orders.
matter. 'N' stands for 'envelope
explanation is. So | just want t
Africa in relation the left-most

two of the protein bands, plus I'
the unique proteins bands. Cany
well. Down here is under the lin
the FDA criteria, it is said to b

Dr Dax's books, the FDA criteria
in the world and they actually, b

specify which band there is no ch

1
, p120, p160, below the 2
ry, isn't it, that some 3
he line or three above 4
e line, some only 5
ere are variablesasto 6
7
ittle bit more 8
'GAG', 'POL'and 'ENV'. 9
erstanding of that 10
11
ad grouped the Western 12
rouped these, for 13
iagrams accordingto 14
hese proteins rather 15
The names don't really 16
', so that's what that 17
0 point out that in 18
column you need to have 19
m just talking about 20
ou see thisvariesas 21
e. For example, under 22
e - according to 23
that is most specific 24
ecause they actually 25

oice, it's gottobe 26



that one and that one you don't h

Q. p32 and p24.

A. And p24. But the CDC criteria ar
which means that in the US people
the most specific criteria. Thes
I'm using 'specific' loosely here
what they say in their book. In
this is in fact the Multi AIDS Ce
of 5,000 gay men, that's been in
it's ongoing. Up to 1990 just on
fact considered proof of HIV infe

please.
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ave a choice. 27
28

e the most often used, 29
aren't diagnosed using 30
e are less specific, 31

. I'mreally quoting 32

the right-most column 33
ntre, AIDS Cohort Study 34
progress since 1985 and 35
e strong band wasin 36
ction. Next slide 37

38
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XN

Q. Before you do that, just give us
of the expression 'cohort study'.

A. Cohort study is where you have a
usually of a similar problem, in
certain ways and then you see wha
mean, it could be a Western Austr

Q. You don't want to mention that ar

A. I'm sorry. Can | have slide 34,

HIS HONOUR

Q. 35.

A. No, I'm sorry, go back one. Soi
slide has two Western blot bands
and this still applies in some ju
would be positive in the jurisdic
flashing star but not by the othe
go to slide -

Q. The ones flashing won't come up o

A. It actually has a slightly differ
colour, isn't it.

Q. The ones flashing are US centres
Retrovirology Consortium and Germ

A. Yes. Slide 36, this is just a si
Western blot test which would be

Q. So the flashing ones are Australi

A. The US Red Cross and Germany. Hl

1

a brief understanding 2

3
group of people, 4
which you define in 5
t happenstothem. | 6
alia football team. 7
ound this town. 8
please. 9

10

11

n this slide - this 12
which was the pre-1987 13
risdictions and it 14
tions indicated by the 15
r jurisdictions. Ifwe 16
17
n the photostat. 18
ent, | think it's a 19
20
for disease control, US 21
any. 22
milar illustration of 23
positive in Australia. 24
a- 25

V experts responded to 26



these different Western blot crit
ways, because they are fully awar
they claim that many people, | do
because we can't find this data,
they would be positive under most
jurisdictions. So, | do not know
It's true, I'm sure it's true. |

are supposed to make of that. If
why are there different criteria?

criteria, they are not our criter

up.
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eria in two different 27

e of them. The first 28

n't know how many, 29

had many bands and so 30
or some or many 31
why they say that. 32

do not know whatwe 33
itis the case then 34
There are different 35

ia, someone made them 36

37

38
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HIS HONOUR

Q. | suspect they are different crit
reason as there are different spe
States of Australia. Different g
criteria or different organisatio
or advising whoever sets the crit
places set it. | assume that's t

A. Your Honour, in my view it is the
what antibodies form. It is not
see how committees can set any pa
say there is a virus. They might
'Okay, let's see how true these a
but it's the virus that determine

Q. That's a circular debate, isn't i
into.

A. With respect, | don't think it is
you're infected with a virus, the
system interact. There is no com
that.

Q. There are always going to be cert
any diagnosis that certain things
to be certain positive results be
diagnose a particular disease and
country to country; maybe not. P
moment. Someone may diagnose mea

there may be different criteria f

1

eria for the same 2
ed limits between 3
overnments set the 4

ns advising governments 5
eria in different 6
he reason. 7
virus that determines 8
committees. | don't 9
tterns of antibodies to 10
set them and say 11
re against the virus' 12
s what antibodies form. 13
t, that you're entering 14
15
a circular debate. If 16
virus and your immune 17
mittees involved in 18
19
ain criteria set for 20
have to - there have 21
fore someone might 22
they may vary from 23
ut aside AIDS for the 24
sles in Australia but 25

or diagnosing measles 26



in Indonesia. I'm just taking me
may be a bad example, but someone
criteria before you determine, be
diagnostic decision that somethin
A. But that's true in clinical medic
Q. And different countries will set
A. You're right. Different countrie
criteria for these tests, but the
how do they know that those crite
infection. These are criteria -
they have been set by different ¢

institutions, | accept that they
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asles as an example, it 27

has to set some 28
fore you make a 29
g exists. 30
ine. 31

different criteria. 32

s do set different 33
question remainsis: 34
ria reflect viral 35

when you put to me that 36
ountries and different 37

have been set, but what 38
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I want to know is, is what they h
do they know? You just can't mak
it up and you say 'Well, try thes

it goes', you have to have some y
where it goes.

Q. lunderstand that and perhaps tha
takes place. But the fact that d
different criteria doesn't really
argument, does it.

MR BORICK: With respect, | th

missed the fundamental point.

HIS HONOUR: I'm asking the wit
MR BORICK: Let me respond.
HIS HONOUR: I'm asking the wit

in due course. | want to hear wh
to say.

A. Can you put the question to me ag

HIS HONOUR

Q. | said just because countries set
begs the point, doesn't it, that
anything.

A. Well, the reason that you do the
HIV infection.

Q. Yes, but the only point I'm makin
understand the basic argument tha

the only question I'm putting to

ave set correct? How 1

eitup. Ifyoumake 2

e ones out and see how 3

ardstick for knowing 4
5

t's where this debate 6

ifferent countries have 7

establish the 8
9

ink your Honour has 10
11

ness for a response. 12
13

ness. Youcantellme 14

at the witness has got 15
16

ain? 17
18

different criteria it 19

doesn't establish 20
21

tests is to diagnose 22
23

g, -well,  hopel 24

t you're putting, but 25

you is just because 26



different countries set different
country would recognise a particu
reason to say, well, you can't sa
or you can't say that there is a

A. Well, if you set the criteria in
you fulfil the criteria, yes, you
got X. You can say by your crite
agree with that. And if it's dif
somewhere else, then you can say
question is: is it true what they

is HIV infection?
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criteria, before that 27
lar condition isn'ta 28
y what the condition is 29
condition. 30
Australia as X and if 31
can say that they have 32
ria, that's true. | 33
ferent, if it's Y 34
the same thing, but the 35
're actually measuring 36
37

38
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Q. lunderstand that's where the deb
| was making is the fact that dif
different criteria doesn't really

A. Well, it does establish - it esta
if you go to one country, you can
country and not positive in anoth

Q. Yes, it certainly does.

A. I don't think - that was my secon

Q. But that's not unique to HIV, is

A. Well, I think it is.

Q. I'm not a medical expert but are
conditions where countries would

standards.

MR BORICK: Excuse me, your Ho

being made repeatedly: you can't
for babies or, for that matter, d
baby in one country, you've got a
whole world. It's always going t
set different criteria for a viru

HIS HONOUR

Q. I'm just asking a question. Are
diseases where there are differen
countries.

A. I'm just trying to think of one a
of one because I'm clinically qui

tell you that there is a certain

ate is. The only point 1
ferent countries have 2
establish anything. 3

blishes the fact that 4

be positive in that 5

er. 6
7
d point. 8
it 9
10
there not other 11
set different 12
13

nour. The pointwas 14
have different criteria 15
eath. You've got a 16
baby anywhere inthe 17
0 be a baby. Youcan't 18
s like HIV. 19

20
there not other 21
t criteria in different 22

23
nd | am trying to think 24
te experienced. Ican 25

criteria for diagnosing 26



rheumatic fever. When you get in to clinical, it's more 27

murky and the Jones criteria for diagnosing rheumatic 28
fever are the same all over the w orld. Ifyou havea 29
heart attack in New York, there a re certain ECG 30
abnormalities that tell the docto r that you've had a 31
heart attack. They are the same in Australia. It's 32
globally transportable. So | mea n, | accept your 33
argument that there are - 34

Q. It's not an argument. It's a que stion. 35

A. | accept your question that there are different criteria 36
set by different regulatory autho rities and they are 37
trying to diagnose the same thing . Don't forget these 38
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tests, you know, a particular man
be used all over the world. Thes
variations in test kits, okay? S

- the fact that the criteria are
significant because you can be di
virus or not diagnosed with the s
which laboratory you're tested in
suggest the response of the diffe
points | was trying to make. One
because many people have lots of
world, it's academic but my respo
there different criteria? Why no
same criteria and my second point
differences are slight. You can
two or one is a slight difference
difference is not slight when you
can be HIV positive in one countr
not another. To me, that is not
The other point I'd like to make
they are extraordinarily accurate

which laboratory does the tests?

Q. Yes, certainly.

A. Slide 32. The implications for t

relates to the previous slide - t
speculation and | hope - if you d

speculate then please tell me - b

ufacturer's test will 1

e are not due to 2

o | think the criteria 3

different is 4

agnosed with the same 5

ame virus accordingto 6

. l'was trying to 7

rent - there weretwo 8

was that they say that 9

bands in the Western 10

nse to that is: why are 11

t just have all the 12

is that they say the 13

argue that having one, 14

but that slight 15

consider that a person 16

y or jurisdiction and 17

a slight difference. 18

is that how can you say 19

when results depend on 20

May | move on? 21
22

his - and this sort of 23

his is a bit of 24

on't want me to 25

utitis importantto 26



my argument that if 1% of Austral
ELISA, that's about 200,000 and t
and 8 million with a one band Wes
are not infected, we know in Aust
rate is about .1% so pick someone
random. About 1 in 12,000 Austra
which means they have four or mor
our criteria. It's difficult to
Australians - some number between
don't have two or three band West
reverting to the previous argumen

people would be - not all - and |
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ians have a reactive 27
hey are not infected 28
tern blot test and they 29
ralia the HIV infection 30
off the street at 31
lians are HIV positive 32
e bands accordingto 33
imagine that some 34
8 million and 20,000 35
ern blot tests and I'm 36
t that some of these 37

don't know how many 38
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because I've got question marks o
them may be in fact positive by t
countries or institutions. The q
has some logical questions to ask
public health authorities regard
they regard them at risk of trans
they recommend they be treated fo
hand, how do Australian health au
positive in New York City but who
know the answers to these questio
guestions one can ask because the
criteria for measuring the same t
wishes to emigrate? Whose criter
have the next slide, please, 387
confusion to the Western blot, no
reference laboratories - sorry, t
criteria which I've written out h
'Positive: the presence of the gl
band plus three other viral speci
laboratories use the band combina
manufacturer as their interpretat
with the blessing of the national
But when you read the packet inse
is one approved manufacturer. Th
local regulations. Although they

criteria, they are such they need

n the slide but some of 1
he criteria of other 2
uestion arises: this 3

. Would overseas 4
such figures - would 5
mitting HIV? Would 6
r HIV? On the other 7
thorities rate people 8
come here? | don't 9
ns but these are 10

y are different 11
hing. What if someone 12
iadoyouuse? Canl 13
To add further 14
wadays the national 15
hese are the Australian 16
ere from the book. 17
ycoprotein (envelope) 18
fic bands, or now some 19
tions specified by the 20
ion criteria’. That's 21
reference laboratory. 22
rt of Glen labs, there 23
eir advice is to follow 24
do provide their own 25

- their criteria 26



include two of these bands which
Australian positives would have t
don't know about you, your Honour
this quite confusing. There is e
next slide 39 - the national refe
states 'Confirmatory tests for HI
HIV'. In other words, they are s
Philip Mortimer and they give rea
happen which include high levels
general parasitic diseases which
other infective agents which are

antibodies and they mention pregn
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would mean that some 27
0 be downgraded. | 28
,butlinfactfind 29

ven more confusion - 30
rence laboratory book 31
V ... antibodies to 32
aying the same thing as 33
sons why this may 34
of antibodies in 35

are common in Africa, 36
unspecified and 37

ancy and syphilis. 38
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Perhaps we can understand why the

Mortimer said Western blot detect

began, and should have remained,

fact in England, where Dr Mortime
don't use the Western blot at all
HIS HONOUR

Q. What do they do in England.

A. In England, they do an ELISA test

ELISA. I'm not sure whether it's
and if they are concordant, they
positive.

Q. That's less specific, isn't it.

A. I'm going to argue that - I'm goi
and present that a little later o
Western blot. Next slide, slide
nowhere in the scientific literat
of HIV itself being used to defin

status of persons validating the

Needing something in place of HIV

baby, for my example, HIV, expert
certain de facto standards for HI
view, unscientific. In the Const
showed earlier, addressing this i
the true infection status has bee

'Clinical status culture etc.".

means AIDS. Remember we are usin

UK expert Dr Philip 1
ion of HIV antibodies 2
a research tool. In 3
r holds sway, they 4

5
6
7

. They just repeatthe 8
two or three test kits 9
say the personis HIV 10

11

12
ng to agree withyou 13
n in regard to the 14
40. | stress that 15
ure are there reports 16
e the true infection 17
HIV antibody tests. 18
; someone to act as the 19
s have resorted to 20
V which are, in my 21
antine book, which |~ 22
ssue, one reads that 23
n determined by 24
By ‘clinical status'it 25

g something as a 26



stand-in for HIV and by AIDS is m
diseases said to define AIDS. Yo
status to define HIV if and only
HIV is the only cause of those di
approximately 30 different diseas
list and they all pre-existed AID
causes other than HIV. For examp
commonest AIDS-defining AIDS dise
it's not all caused by HIV, so yo
gold standard for HIV because tho
multiple causes. On the other ha

use AIDS as a gold standard, then
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eant one or more of 30 27
u could use clinical 28

if you have proof that 29
seases. There are 30
es in the AIDS-defining 31
S. They all have 32
le, tuberculosis, the 33
ase inthe world and 34
ucan'tuse AIDSasa 35
se diseases have 36
nd, if you chooseto 37

you're stuck with the 38
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gold standard that you choose to

it halfway through the experiment
big problem. Since the vast majo
test positive in the world don't

are healthy, you have to conclude
Mr Parenzee - you have to conclud
who test positive for a pregnancy
have a baby, that the vast majori
false positives. Is that clear,

repeat it?

Q. | think it's clear to me. Whaty

is that because the majority of p

for HIV, under the various standa

don't actually have AIDS -

If you use AIDS as a gold standar
If you use AIDS as your gold stan
If you use a clinical syndrome, t

. Then you've got a whole lot of fa

. They must be false positives beca
the gold standards you choose to
standard because those diseases a
HIV anyhow, so the second way the

has been determined -

XN

Q

. The expression 'culture etc', wha

to mean, particularly the use of

use and you can't unuse 1

s and you create a very 2

rity of individuals who 3

have AIDS, in fact many 4

- that includes 5

e that like the women 6

but don't actually 7

ty of HIV tests are 8

your Honour or should | 9
10

ou're saying basically 11

eople who test positive 12

rds we have looked at, 13

14
d. 15
dard. 16
hat is the disease - 17
Ise positives. 18

use you're stuck with 19
use which is not a gold 20
re notall caused by 21
true infection status 22
23
24
t do you interpret that 25

the expression 'etc.’, 26



in the textbook.

A. Well, I'm surprised that the word
serious business. This is all ab
these tests are specific? Let's
and in a textbook called 'Retrovi
Assurance', how you can actually
of determining true infection sta
me. | do not understand it. Sci
tell you anything, the word 'etc.
anything you can put your hands o

Q. Inthe context of it, what do you

to mean.
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27
‘etc.’ - this is 28
out: how do you prove 29
make no bones about it 30
ral Testing and Quality 31
put'etc.’, as a means 32
tus is totally beyond 33
entifically it doesn't 34
. Itdoesn'tconvey 35
n. 36

understand 'culture' 37

38
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A. 'Culture’ is the second - there a
say you can determine true infect
clinical status - AIDS - which I'
The second is culture and the thi
are the only two.

Q. But 'culture' itself, what do you
that.

A. By 'culture’, they mean detecting
explain. By 'culture' these days
P24 in a tissue, in a culture of
patients. That's what they mean.

Q. I want to make that clear. They
‘culture’ in the sense of a group

A. No, definitely not. They don't m
mean cell culture. The question
that when you have the gold stand
independent. You can't test a ce
what | want to point out is that
take an antibody to P24. That's
made - | don't know how it's made
technology companies and it's in
antibody, and you react it with ¢
antibody is directed against the
said to be HIV specific which we
said to be HIV specific and if yo

that's called 'culture’. It's so

re three ways that they 1
ion status. One is 2
ve just dealt with. 3
rd one is 'etc.'. They 4
5
think they mean by 6
7
an antibody to-lcan 8
they mean detection of 9
cells from AIDS' 10
11
are not talking about 12
of gay men etc. 13
eanthatatall. They 14
is, as | said earlier, 15
ard, it has to be 16
IIl. In an antibody - 17
the culture test, you 18

manufactured. It's 19

. It's made by 20
a test kit, an 21
ulture and this 22

P24 protein that is 23
argue is not but is 24
u get a reaction, 25

metimes 'isolation' as 26



well. By HIV isolation nowadays,
but it's the same reaction as in
just the order in which you add t
antibody test you have the antige
You add the antibody in the serum
the culture test, you have the an
and you add the culture to the pr
the culture but it's the same rea
same antigen, so they are not ind
expect it to happen. You can'tu

point. The next slide -

Q. 41.
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that is what is meant 27
an antibody test. It's 28
he agents. In an 29
n here (INDICATES). 30
and they combine. In 31
tibody in the test kit 32
otein and they reactto 33
ction; same antibody, 34
ependent. So you'd 35
se it. That's my 36
37

38
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A. As | said, the word 'etc.', doesn

means nothing but we could use it
method put forward in the late 19
colleagues. Colonel Don Burke te
military recruits in a paper whic
putting the Western blot test on
that it is extremely specific. B
approximately 135,000 young soldi
from memory, was around 17-20, wh
came from parts of the United Sta
intents and purposes had no AIDS;
Having defined an antibody test o
ELISAS and two Western blot tests
we use in Australia. Now most pe
regarded these men as being false
what | said: young, fit, healthy,

US where there was no doubt no Al
otherwise. So he had to find out
truly infected. That's what he n
needed to know whether the soldie
this were actually really infecte

he actually repeated - he did fou
soldiers who were already positiv
they were positive on the four ex
tests were Western blot tests and

similar to the Western blot tests

't mean very much. It 1
to apply to another 2

80s by Burke and his 3

sted 1.4 million 4

h many regard as 5
the map and proving 6
urke chose 7

ers whose average age, 8
o were healthy and they 9
tes that for all 10
extremely low risk. 11

n the basis of two 12
which is one more than 13
ople would have 14
positives because of 15
came from parts of the 16
DS but Burke thought 17
whether they were 18
eeded to know. He 19
rs who reacted like 20
d. Sowhat he didwas 21
r more tests on the 22

e - four more - and if 23
tra tests, two of those 24
two other tests were 25

and if they were 26



positive on all eight tests, he s
infected and if they weren't posi
tests, he said they were truly HI

this is published in a leading jo

Q. Can you explain the 'X'.

A. It means extra. Four times Weste
four other tests. He already had
two ELISA, two Western blots, so
Western blots and two more tests
so there were four extra tests on
they were positive on all eight t

truly infected. If they weren't,
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aid they were all truly 27
tive on the extra four 28
V non-infective and 29
urnal of medicine. 30
31

rn blot so they added 32
four antibody tests, 33
they did two more 34
like the Western blot, 35
those soldiers. If 36
ests, then they were 37

they were truly not 38
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infected. That was his reason.
their gold standard for finding o
truly infected was to repeat the

of distinguishing between true an
believe this is wrong. If the te
more than one reason, repeating t
resolve that ambiguity. Slide 42

is a photograph of a test from fl
the test is a reaction between li
pigments in a piece of celluloid
coloured flowers produce the same
tell from that picture if they ar

Next slide, 43. If you repeat th
tell. You can repeat it 1,000 ti

tell. If you repeat the test and

still can't tell. Next slide. H
antibodies in Burke's soldiers we
they were the same antibodies, no
the test is repeated. Repeating
standard for determining the spec
test. In 1993, we wrote a paper
which included many things. Iti
evidence which has been presented

talking about now.

CONTINUED

What this means is 1
ut whether someone was 2
test. Thatwasaway 3
d false HIV anyway. | 4
st can be positive for 5
he test will not 6
. Toillustrate, this 7
owers and the basis of 8
ght and coloured 9
and real flowers and 10
picture. Youcant 11
e real or artificial. 12
e test, you still can't 13
mes and you still can't 14
it's negative, you 15
ence whatever the 16
re, HIV or not HIV, 17
matter how many times 18
the testis nota gold 19
ificity of an antibody 20
in Nature Biotechnology 21
ncluded most of the 22
yesterday and what I'm 23
24
25

26
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Including an analysis of the stud
criticised it, and Biotechnology
journal. Itis available in immu
fact, it was available in the Imm
the Royal Adelaide Hospital when
saw it there at the time we publi
every wrote to the editor to coun
criticise, to defend Burke's meth
test, and this is editorialised.
editorialised in the Journal of M
that he had repeated the test to
specificity, which is wrong, but
HIV antibody testing on the map b
99.9993%, approximately, was the
is our view that the specificity

HIS HONOUR

Q. If he was performing exactly the
all these people, he would have g
results on all of them, wouldn't

A. No, not everyone reacts in a test

Q. Then there might be some basis up
repeating the test, bring down th
where, 'If it comes up positive 0
| can be satisfied. If it doesn’
eight occasions, I'm not satisfie

A. Well, if it comes up positive on

y by Burke, and we 1
is a very international 2
nology departments. In 3
unology Department of 4
we wrote it because we 5
shed it but no-one 6
teract our claims,to 7
od of repeating the 8
Burke's paper was 9
edicine and they stated 10
determine the 11
it did more or less put 12
ecause he said itwas 13
word, distinct. So, it 14
of the antibody tests - 15
16
same sort of testson 17
ot exactly the same 18
he. 19
20
on which he can, by 21
e numbers to a point 22
n eight occasions, then 23
t come up positive on 24
d. 25

eight occasions, you 26



can see that the person had antib
those eight tests. You were unce
tests because that's why you did
the same antibodies. How does th
can't tell you what the antibodie
you that they are HIV antibodies.
antibodies all the time. As | sa
who is very famous in this busine
like this he said people in these
false positives. That's how he ¢
those days. He used healthy bloo

don't agree with each other, and
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odies that reacted in 27
rtain when you did four 28
another four. Itis 29
at tell you - that 30
sare. ltcan'ttell 31
They weren't non-HIV 32
id, Gallo, for example, 33
ss, when he did studies 34
low risk groups were 35
onducted his affairs in 36
d donors. So, they 37

| disagree that you can 38
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actually specify where the antibo

it, but repeating the test and ge
that time - | have patients who h
lesion on a chest X-ray and | thi
think it might be lung cancer - t

me - and | can repeat the test -

to a peripheral hospital, the res
someone loses the X-ray, they com
and someone x-rays them again and
and this patient may end up havin
they eventually all get found and
again and they all look the same.
what it is. We have gottothe s
asserted that because of the lack
comparisons, we can't accept that
have been proven or specific whic
of a vacuum because these patient
that react in those tests. So, o

if they are not a retrovirus, whe
There are three possible reasons.
AIDS patients have diseases such
fungal disease. Tuberculosis, fo

a microbacteria, as is leprosy.
micro-related bacteria. In fact,
fungal diseases constitute a fair

diagnoses.

dy came from, what made 1
tting the same result 2
ave had a funny looking 3
nk it might be TB, or| 4
his has happened to 5
what happens isthey go 6
ident sees them, 7
e to the main hospital 8
they lose that X-ray 9
g four x-rays because 10
have them all over 11
It doesn'ttellme 12
tage where we have 13
of gold standard 14
the antibody tests 15
h leaves oneinabit 16
s do have antibodies 17
ne may reasonably ask 18
re do they come from? 19
The first is that 20
asmicro bacterial and 21
r example, is caused by 22
They are a 23
micro-bacterial and 24
proportion of AIDS 25

26



XN

Q. Just interrupting you there, are
now.

A. No, not yet. Now, it is known, t
evidence in the literature, that
response to micro-bacteria and fu
the biochemical constituents of w
the proteins, for example, react
the HIV antibody test, including
Now I'll have that slide 46, plea
real Western blot strips on real

serious of Western blots performe
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27
you wanting slide 46 28
29
here is lots of 30
antibodies that forma 31
ngal antigens, thatis 32
hich they are composed, 33
with the proteinsin 34
in the Western blot. 35
se. Now, these are 36
people and there area 37

d on leprosy patients 38
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and their contacts from Africa.

paper published by one of the mos

HIV researchers from Harvard Univ

Now, leprosy is a disease caused
which | said is closely related t
causes tuberculosis. According t
Organisation, the criteria for a
you need two glycoprotein bands,
first three strips, there is gp12
They don't reproduce that well bu
is telling us and so | will accep
three of these bands are ones tha
just one that is known to have th
make sure the test is working. A
leprosy patients said to be HIV i
have got two glycoprotein bands.
strips in this Western blot which
and their contacts, and none of t
positive because they don't have
which is known to be positive in
the Australian criteria, which ar
the world, if these individuals w
they wouldn't be positive. The a
concluded - and | will have to re
Western blot is how it should be

caution and screen individuals af

They are taken froma 1
t famous world leading 2
ersity, Myron Essex. 3
by a micro-bacteria 4

o the organism which 5
o the World Health 6
Western blot in Africa, 7
and if you look atthe 8

0 and there is gp41. 9

t that's what Dr Essex 10
tit. Now, the first 11

t control and thatis 12
ese bands. Thatisto 13
nd these are two 14
nfected because they 15
There is also 16 other 16
are leprosy patients 17
he 16 others are HIV 18
two glycoprotein bands, 19
Africa. Yet, basedon 20
e the most stringentin 21
ere tested in Australia 22
uthors of this paper 23
ad this - HIV ELISA and 24
interpreted with 25

fected with 26



micro-bacterial tuberculosis or o
species. ELISA and Western blot
for HIV diagnosis in AIDS endemic
Africa where the prevalence of mi
is quite high. So, this paper is
majority of AIDS patient in the w
and they are said to be AIDS pati
had a positive test, yet accordin
on these patients are not suffici
infection. Then, Mr Parenzee was
and he lived there until he was 1

South Africa there are approximat
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ther micro-bacterial 27
may not be sufficient 28
areas of central 29
cro-bacterial diseases 30
very significant. The 31
orld are TB patients 32
ent because they have 33
g to Essex, these tests 34
ent to prove HIV 35
born in South Africa 36
5 years old, and in 37

ely a quarter of a 38
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million new cases of tuberculosis
only a fraction of people that ha
bacteria that causes TB. They do
but it is probably only a few per
out in the exact number but if yo
come from Africa, that's what the
have the next slide, which is sli

is that the diseases which AIDS p
antibodies that react to the test
micro-bacteria and fungal. The s
AIDS patients have auto-antibodie
a plethora of auto-antibodies tha
cellular proteins, which means if
in fact, cellular proteins, which
Eleni argued yesterday - one woul
be positive on this basis alone,
could also react non-specifically
proteins even if they are true un
retrovirus HIV. Now, the third r
risk groups are characterised by
large number of antibody inducing
semen; blood; factor 8, which is
infused in haemophiliacs because
why they bleed; any foreign prote
and drugs, including oral drugs.

who used cocaine in New York City

and this represents 1
ve been exposed to the 2
n't know what fraction 3
cent. No-one canfind 4
u talk to doctors who 5
y tell you. Please 6

de 47. Soonereason 7
atients get has 8

s; that's 9

econd reason isthat 10
s. Infact, they have 11

t react with their own 12
the HIV proteins are, 13
we argued yesterday - 14
d expect their teststo 15
or, such antibodies 16
with the tested 17
ique proteins from the 18
eason is that the AIDS 19
exposure to a very 20
stimuli which include 21
the substance thatis 22
they lack it and that's 23
ins; infectious agents 24
A study of prostitutes 25

shows the positive 26



antibody tests are almost twice a
where intravenous use is solely o
intravenous. All those factors h
produce antibody formation and it
appreciate that the more you have
mechanics the more likely it is t
antibodies that will react in the
non-HIV. Now, the same argument
individuals who are not in the Al
individuals in general are expect
numbers and a greater variety of

a virus, if you get sick, you mak
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s prevalent in cases 27
ral rather than 28
ave the potentialto 29
is not difficultto 30

, the greater the 31
hat there will be 32
se tests which are 33
can be extended to sick 34
DS risk groups. Sick 35
ed also to have high 36
antibodies. If you get 37

e antibodies. That's 38
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what happens when you are sick.
same thing may happen in non-AIDS
fact, we might predict that becau
these antibodies might cause posi
there are data to support this co
1990, in a study never followed u
research group from the United St
results of HIV antibody tests, in
confirmatory Western blot, on nea
These authors took great pains to
even the slightest remote chance
patient, or being in an age group
remotely connected to AIDS so muc
half a page of print to list over

They even excluded patients who h
wounds because such patients have
of a positive test and they found

of woman in the AIDS age groups ¢

AIDS were antibody positive.

Q. On the slide the word 'age group'

the word 'AIDS', is that right.

A. Inthe AIDS age groups, that's 25

the next slide it may be more obv
there are the percentage rates of
hospitals. As you can see, the n

insubstantial. Please note that

So, we can predictthe 1
sick individuals. In 2
se of this some of 3
tive tests. Infact, 4
ntention. Slide 48,in 5
p or repeated, a 6
ates recorded the 7
cluding ELISA andthe 8
rly 90,000 patients. 9
exclude anyone who had 10
of being an AIDS 11
or had a disease even 12
h so that it took over 13
70 exclusion criteria. 14
ad gunshot and knife 15
a slight preponderance 16
that 22% of men and 80 17
lassified as no risk of 18
19
should appear after 20
21
to 44, up to 22%. On 22
ious than slide 49. So 23
the top AIDS 24
umbers are not 25

these are people from 26



whom any chance of being in an Al
vigorously excluded, even gunshot

HIS HONOUR: My table hasn't co
Mr Borick.

MR BORICK: Yes, | notice that
problem but we will fix that.

XN

A. | mean, Mr Parenzee was sick and
the time. There is limited clini
able to obtain on Mr Parenzee. H
attending a hospital at the time

far as | am aware, he is not in a
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DS risk group has been 27

and knife wounds. 28

me up on my photo, 29
30

. | have the same 31
32
33

attending a hospital at 34
cal data | had been 35
e was sick and was 36
he was diagnosed but as 37

n AIDS risk groupso 38
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Mr Parenzee could well have been
in this study, hypothetically. T
thing is that if there are factor
individuals that cause positive t
same factor also operate in the i
the AIDS risk groups, and disease
that much. Gay drug uses and hae
the same diseases that everyone e
just get AIDS and nothing else, s
also operate in people in the AID
As a chronology to this, one migh
health improves, at least some po
in previously sick individuals ma
and again there is evidence in th

a paper published by Lange. One
actually Dr Elizabeth Dax from th
Laboratory who reported that a re
positive on the Western blot and
antibodies and reverted to negati
There was only a small group. Th
individuals but they reported the
said to be for life but these add
antibodies they regarded their or
as false positives. Nowadays, dr
positive tests who are recorded a

said to be infected for life and,

selected as a patient 1
he other important 2

s in non-AlDS risk 3
ests, why can't the 4
ndividuals who arein 5
s don't discriminate 6
mophiliacs still get 7

Ise gets. They dont 8

o these factors may 9
S risk groups as well. 10
t also predict, when 11
sitive antibody tests 12

y revert to negative, 13
is. In 1991 there was 14
of the authors was 15
e National Reference 16
formed drug addict HIV 17
ELISA lost their HIV 18
ve when they reformed. 19
ere is only 10 of these 20
m, but because HIVis 21
icts lost their 22
iginal positive tests 23
ug addicts with 24

S true positive are 25

in fact, are in the 26



second to highest risk group. Sl
extremely important and somewhat
but | need to explain this to you
highly significantly historical p
illustrated how misleading antibo
to diagnosing retroviral infectio

Dr Gallo discovered what he consi
first human retrovirus in a patie
was named HL23V and the evidence
surpassed that of HIV because rev
found in fresh uncultured tissue

density grading electro-virus pic
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ide 50, this is 27
tedious. | apologise 28
r Honour. Thisisa 29
recedent that 30
dies may be inregard 31
ns. Inthe mid 1970s, 32
dered to be the world's 33
nt with leukaemia. It 34
for its existence 35
erse transcription was 36
and they actually had a 37

ture showing retroviral 38
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particles. Now, following the di
scientists determined its prevale
the population had using antibody
Reinhardt, Kurth and Robin Weiss
England respectively. They condu
survey for antibodies that reacte
HL23V and they conclude what is i
serological studies presented her
indirect evidence that the infect
transmission' - that is the virus
person to person - 'remains a rea
and suggests that infection with
extremely widespread'. | should
included three monkey viruses in
survey and found that humans also
infection to these three viruses.
such studies rose a suspicion tha
been misleading and was it possib
leukaemia-causing virus could be
the leukaemia was relatively rare
majority of humans don't come int
however, they have antibodies to
the answer to the question is in
was provided in 1980, five years
two highly prestigious research g

they did some experiments to show

scovery of HL23V, some 1

nce and how many people 2

tests. These were 3
from Germany and 4
cted a serological 5

d with the proteins of 6

n the slide: 'The 7

e and by others provide 8

ious mode of 9

has been passed from 10

| possibility in humans 11

a retrovirus may be 12

also add that they 13

their serological 14

had widespread 15
Now, understandably, 16

t the data may have 17

le that a 18

so wild spread while 19

, and since the vast 20

o contact with monkeys, 21

monkey viruses. Now, 22

slide 51, please. It 23

after the discovery by 24

roups from the US where 25

that the antibodies to 26



HL23V are not specific and they w
to substances as diverse as norma
extracts of bacteria and even non
as glycogen', which is sugar. Th
results are consistent with the i

in question are elicited as a res
many natural substances possessin
antigens and are not a result of
man with replication-component on

CONTINUED
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ere 'caused by exposure 27
| components of serum, 28
-protein molecules such 29
ey concluded: 'The 30
dea that the antibodies 31
ult of an exposureto 32

g widely crossreacting 33

widespread infection of 34

coviruses'. 35
36
37
38
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Q.

A.

So our view, hypothesis and propo
for a positive antibody test in A
may include their ontogenetic vir
considerable and varied, it may i
to which they are exposed and whi
diseases. Slide 52, please. Thi
Mr Parenzee's antibody test. |s
thinking about it, what to say ab
seek your guidance in this matter
an expert, and | respect the fact
to use the word from yesterday -
include the Western blot bands wh
report of this nature. | was int
role to say that if this, if Mr P
only one glycoprotein band it wou
Australia but he may not be posit
which he was born and considerabl
require two glycoprotein bands.
blot could be similar to the one
| also considered what | would do
role, that is, if | was Mr Parenz
sure whether it's proper for me t
here or how | would regard this r

| think you just continue.

Your Honour?

HIS HONOUR

sal, is that the reason 1
IDS risk groups, which 2
al, which is 3
nclude micro-organisms 4
ch might cause their 5
s is a copy of 6
pent considerable time 7
out this and | would 8
. Firstly, speakingas 9
that that status is - 10
putative, this does not 11
ichnormally areina 12
erested in the expert 13
arenzee's bands showed 14
Id be positive in 15
ive in the country in 16
y raised, because they 17
He may - his Western 18
that | showed before. 19
may be in a non-expert 20
ee's doctor. 'mnot 21
o speculate about that 22
eport 23

24

25

26



Q. You can give the evidence, we wil
later.

HIS HONOUR: | take it it will
esse.

MS MCDONALD: There will be a lo
fall into that category. | maint
throughout.

HIS HONOUR

Q. Yougoon.

A. The problem with this report is t
it describes the Western blot as

term which | am not familiar with
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| debate its relevance 27
28
be received de bene 29
30
t of evidence that will 31
ain that position 32
33
34
35
hat it's not signed and 36
reactive which is a 37

and I'm not aware that 38
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Western blot tests are ever descr
do not know what it means. |ima
has some bands. But itis also c
confirmed positive reaction. But
bands, | do not know, | can't mak
myself. So what I'm trying to sa
advises people to ring a certain
Mr Parenzee's as infected - as a
do that on the basis of that test

all I'm saying about that.

MR BORICK: Could I interpose,

from the IMVS that the Western bl
destroyed five months after it wa
not known who conducted the test.

significant matters as this appli

XN
Q. Sorry to interrupt you there.

A. The next slide, please. | would

Mr Parenzee's ELISA test was reac
prove that he was positive. Sinc
confirmatory Western blot report
band pattern, his status as posit
negative cannot be verified. One
confirmatory antibody test when a
specimen is reported differently

which laboratory performs the tes

ibed as reactiveand | 1
gine it means thatit 2
onsidered to be a 3
in the absence of the 4
e a decision about that 5
y, that - and it 6
number and report 7
physician | could not 8
, that's is basically 9

10
we will lead evidence 11
ot test strip was 12
s taken and thatitis 13

There will be 14

cation proceeds. 15

16

17
like to conclude - 53 - 18
tive. Thisdoesnot 19
e Mr Parenzee's 20
does not document the 21
ive, indeterminate or 22
cannot rely on a 23
test done on the same 24
according to where or 25

t. Even - I'm just 26



reading - if the Western blot tes
and Mr Parenzee has antibodies th
does not prove the antibodies are
please. The only way to determin
HIV is to use a HIV as a gold sta
This has not been done. At prese
Presently there are no scientific
relationship between the positive
infection. That is the completio
Q. There is one other matter that |
Professor Cooper in his report re

described as the Koch postulates.
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t kit proteins are HIV 27
at react with them this 28
HIV. Slide 54, 29

e if the antibodies are 30
ndard for comparison. 31
nt this cannot be done. 32
data that prove a 33
antibody test and HIV 34
n of my presentation. 35
want to raise. 36
fers to what has been 37

Could you just 38
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briefly plain to his Honour what
postulates are.

. Robert Koch was a German bacterio
century, thereabouts. He wrote f
people decide if a particular bac
The problem at the time, there we
being found and there were lots o
association that prove causation.
postulates which have become the
students and doctors, although th
a lot lately. The Koch postulate
is four postulates. The first on
these directly according to Koch,
postulates according to myself.
postulate is that the organism ha
a disease, it has to be present i
disease. The second one is that
isolate the organism from the cha
the disease. The third postulate
to reproduce the disease by injec
the animal or experimental animal
disease. The fourth postulate is
able to re-isolate the organism f
you've injected with the organism
followed, and if the bacteria sat

then according to Koch's postulat

that is, what the 1
2
logist in the late 19th 3
our postulates to help 4
terium causes disease. 5
re lots of bacteria 6
f diseases in near 7
So he wrote out four 8
Holy Grail for medical 9
ey have been criticised 10
s basically are, there 11
eis - | cannot quote 12
these are Koch's 13
The first Koch 14
s to be associated with 15
n every case in the 16
you have to be ableto 17
racteristic lesions of 18
is you have to be able 19
ting the organism into 20
and get the same 21
that you haveto be 22
rom the animal after 23
. That's what Koch 24
isfies those postulates 25

e that proves that the 26



bacterium causes the disease, you
Q. Professor Cooper in the report re
in the absence of the fulfilment
which is the same as your third p
upon an observation that laborato
careworker may become infected in
to the virus, he relies upon the
Could you just assist his Honour
those matters from which Professo
A. Well, firstly, health careworkers
Florida dentist case - do you wan

Q. Do that first and then the Florid
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r Honour. 27

fers to the fact that 28

of the third postulate, 29
ostulate, he relies 30

ry or a health 31

HIV and exposes them 32
Florida dentist case. 33
with respect to both of 34

r Cooper relies. 35

, which is not the 36

t me to address - 37
a dentist case. 38
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A. Health careworkers. There are re

careworkers developing positive t
scientific literature. They are

our point of view, the question i
occupationally-wise? This proves
postulate. Maybe, maybe not. We
perfect. We would expect - there
careworkers and we would expect t
careworkers could have positive t
positives. One would expect that
careworkers would develop disease
list. The fact that a very small
number, | think - | don't know th
not - | think in the United State
thereabouts, I'm not up on this,
would expect it's not unexpected
health careworkers to develop the
it's got nothing to do with HIV.

that most health careworkers are
health careworkers who this happe
so one can't exclude that these p
risk groups and it has nothing to
care work. So | don't - it's not
view. As far as the dentist is ¢
there was a dentist in Florida wh

infected ten of his patients, but

ports of health 1
ests in AIDS in the 2
hard to find. Butfrom 3

s: are these 4
Koch's third 5
know that no testis 6
are a lot of health 7

hat some health 8
ests which are false 9
some health 10

s which are in the AIDS 11
number - itis a small 12

e number, but it's 13

s it's 20 or 30, or 14

I'm sorry, but you 15
for a small number of 16
se diseases even if 17
The other thing is 18
women, yet 90% of the 19
ns to are in fact men, 20
eople are actually AIDS 21
do with their health 22
very convincing in my 23
oncerned, it was - 24

0 has allegedly 25

in fact five of those 26



patients had risk factors for HIV
from the analysis and which left
rate was said not to be different
250 people are HIV positive, so f
too different from the rate, alth
comment that | read in the scienc
differed from the rate of the pat
America, the rate of these tests.
there was an analysis done of the
viruses, which was reported, whic
that he had - in fact the virus i

name of the dentist, was the same
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which were excluded 27
five patients and that 28
. In Americaonein 29
ive out of 1,100 is not 30
ough in fact the 31
e was that that 32
ients of doctors in 33
More importantly, 34
genomes of these 35
h was, the CDC proved 36
n Dr Acer, that's the 37

. And this study is 38
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commonly quoted as being proof of
Mr Cooper quoted it and | read it
Gordon also quoted it. Your Hono
this was very controversial. |
quotes to read about this, becaus
commit this to memory, so may | j
reported in science about this, w
which | just happen to have with
just read some of the comments?

HIS HONOUR

Q. What are you referring to now.

A. I'm referring to an article in th
comments the case of the Florida

Q. Can you give us a reference to it

A. 24 January 1992, when all this ha

Q. Yes.

A. | am reading from this, although
on another piece of paper, but th
article.

Q. Right.

A. The genetic conclusions were not
With HIV the issue of sameness is
'On this basis -' sorry - 'On the
comparison -' the comparison was
of the HIV DNA, just 7%, and by t

concluded that the viruses were r

Koch's postulates and 1

, | think Professor 2

ur, the CDCdidnot- 3
ust wonder, | have some 4
e | cannot possibly 5
ust read? It was 6
hen this happened, 7

me, and maybe | could 8

9
10
11
e science which 12
dentist. 13
, to what date. 14
ppened. 15
16

some of the quotes are 17
ey come from this 18
19
20
without controversy. 21
not all that clear. 22
basis of the 23
done by lookingat7 % 24
his analysis of 7% they 25

eally identical, but 26



there was dissent. 'Stanley H We
division of infectious disease ep
Jersey medical school, argued tha
absolutely thorough in collecting
did not perform enough controlled
that the viruses found in Acer an
otherwise found in South Florida.
innovative research technigue and
application requires an enormous
data to know the proper way to ap
data that has been provided by th

that's the Morbidity and Mortalit
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ise, director of the 27
idemiology at the New 28
t the CDC was not 29
physical evidence and 30
comparison to be sure 31
d his patients weren't 32
The CDCisusingan 33
for its practical 34
amount of controlled 35
ply it. The amount of 36
e CDC inthe MMWR - 37

y Weekly Reports -is 38
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very limited. So if someone want
information for themselves | woul
to access too much - they would w
information. In fact, there were
who were employed by lawyers to -
compensation about this' - who wa
data and they had to actually use
data and speaking with their lawy
the data to obtain -" sorry "- us

to prepare a paper criticises the
used in drawing its conclusions"
CDC in November 1992 claimed that
patients. That was the end of th
controversial and not all scienti

case had been proven. There was
that | haven't actually read. |

that, since you asked Mr Borick.

HIV is going to fulfil Koch's pos

so many people infected in the wo

ed to interpret that 1

d think they would want 2
ant to access much more 3
other scientists, some 4
'because therewasa 5
nted to test the CDC 6
FOI to obtain that 7

er they said "To use 8

e the data from the CDC 9
paper that the CDC 10

. So nonetheless, the 11
Acer had infected his 12

e matter, butitwas 13
sts agreed that the 14
other dissent as well 15
mean, | may commenton 16
It seems to me that if 17
tulates, then why are 18

rld, why does one have 19

to resort to this sort of case? | don't know. 20
NO FURTHER QUESTIONS 21
WITNESS STANDS DOWN 22
+THE WITNESS WITHDREW 23

MR BORICK: Perhaps we can hav e a five-minute break 24

for the changeover, if that will suit you? 25

HIS HONOUR: Yes. How long do you think Ms Eleopulos 26



will be?

MR BORICK: The next presentat
lunchtime.

HIS HONOUR: Are there some mor
have for the next presentation?

MR BORICK: Yes. You should h

HIS HONOUR: They are the ones
partners'?

MR BORICK: Yes.

ADJOURNED 12.17 P.M.
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RESUMING 12.26 P.M. 1
+ELENI PAPADOPULOS-ELEOPOULOS CONTINU ING 2
HIS HONOUR REMINDS WITNESS SHE IS STI LL UNDER OATH 3

MS MCDONALD: There is one brief matter | want to raise 4

before the witness commences the
evidence. As | understand, this
going to relate to the issue of s
HIV.

I'm very conscious that there
court during this hearing who hav
copies of Mr Borick's opening and
with them in terms of the statist
be presented. The prosecution ob
calling any evidence certainly to

| want to make it clear at th
will be evidence suggesting that
misleading and | raise it because
concerned to see reports in the p
sorts of figures to suggest that
transmitted in the public arena.
that there is certainly great con

sorts of figures your Honour is g

HIS HONOUR: What you've said i

It's for the press to have heard
report it, ultimately is a matter

sure that the members of the pres

last section of the 5
last presentation is 6

exual transmission of 7

8
have been media in 9
e been handed out 10

he has been consulting 11
ics that are aboutto 12
viously won't be 13
day on this topic. 14
is stage that there 15
these figures are 16

| would be very 17
ress presenting these 18
HIV isn't sexually 19

| raise at this stage 20
troversy about the 21
oing to hear. 22
s on the public record. 23
it. How the press 24

for the press but I'm 25

s who are reporting on 26



this evidence and their editors a
whatever reporting takes place wi
members of the public that these
one side in respect of a matter w
contested.

MS MCDONALD: Yes.

HIS HONOUR: And there will be
relation to it. 1'd hope that th
responsible to do that.

MS MCDONALD: I'm sure that's ri
it out of an abundance of caution

MR BORICK: Channel 2 last nig
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re responsible and 27
Il make it clear to 28

are allegations put by 29

hich is hotly 30
31
32

other evidence in 33

e press is sufficiently 34
35

ght. I really raised 36
37

ht in their publication 38
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of this case said that there had
given by scientists whose evidenc
years ago. That didn't come from
Honour yesterday in court. | don
from. That will be the subject o
press council.

HIS HONOUR: You're going to ha
slides so we had better mark them
we are going.

EXHIBIT #A8 SET OF SLIDES TENDERED BY

+EXAMINATION BY MR BORICK

A. One of the sexual partners is cal
and that is the partner which don
be only a male. The other partne
as receptive passive and the seme
partner can be either female or m
transmitted infection is one in w
is transmitted from person to per
genital secretions during sexual
transmitted diseases, that is, ST
from the insertive to the recepti
receptive partner to the insertiv
insertive to the receptive.

HIS HONOUR: Mr Borick, | don't

don't want to stop this witness.

been some evidence 1
e had been debunked 2
anything said to your 3
't know who it did come 4
f a complaint to the 5
6
ve another set of 7
so that we know where 8
9
MR BORICK. ADMITTED. 10
11
12
led insertive active 13
ates the semen and can 14
r is receptive, known 15
n recipient, and that 16
ale. Now, 'A sexually 17
hich the micro-organism 18
son via infected 19
intercourse'. Sexually 20
Ds, are transmitted 21
ve partner, from the 22
e partner, from the 23
24
want to stop you and | 25

26



A. Please do.

HIS HONOUR: | want to indicate
that I'm not satisfied that this
an expert to talk about this part

MR BORICK: Which?

HIS HONOUR: The topic of sexua
disease. I'm not sure that you'v
this evidence. | mean, I'll hear
ought to indicate to you at this
understand it, Ms McDonald is cha
of your witnesses anyway but | ha

about the basis upon which this w
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27
to you at this stage 28
witness is qualified as 29
icular topic. 30

31
| transmission of any 32
e qualified her to give 33
the evidence but | 34
stage that as | 35
llenging the expertise 36
ve some difficulty 37

itness is put forward 38
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MR BORICK:

as an expert on this particular t
| don't say anything about th
which she has given evidence. As
is a nuclear physicist. That's h
qualifications. I'm not sure wha
are in biology. They don't appea
appears to be self taught. I'mn
it's put forward that she is an e
how diseases are sexually transmi
| indicate that to you now be
to be caught short later on and s
Honour didn't indicate any of tha
stage’, so I'm indicating it to y
to stop you from leading the evid
here now and I'll hear it de bene
frankly, at the moment, | have so

qualifications to give this evide

MR BORICK: | just take you ba

about her qualifications as a nuc
a physicist and the evidence was

study of the basic science that u

HIS HONOUR: | understand that.

me, is self taught in exactly the
get a degree in serology. You ha

study, experience and knowledge a

Professor McDonald

opic. 1

e other topics upon 2

| understand it, she 3
er academic 4

t her qualifications 5

r to be any. She 6

ot sure upon what basis 7
xpert in talking about 8
tted. 9

cause | don't wantyou 10
ay to me 'Well, your 11
t to me at an early 12
ou now. I'mnot going 13
ence. The witnessis 14
esse but quite 15
me difficulty with her 16
nce. 17

ck to what you said 18
lear physicist. Sheis 19
given thatthatisa 20
nderpins biology. 21

22

, who is sitting behind 23
same way. You don't 24
ve to get it through 25

nd that's how she has 26



qualified herself.

Only one of the witnesses cla
in epidemiology, for example, and
don't and in a certain way, you ¢
issues of that sort are concerned

A person with her background,
experience is perfectly capable o
and studies which have been carri
which you are now about to hear a
interpretation of those studies i
of expertise. She is not talking

a penis is inserted into the vagi
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27
ims to have expertise 28
the other witnesses 29
ould say that some 30
with this evidence. 31
training and 32
f reading the reports 33
ed on around the world 34
bout and the 35
s well within her area 36
about the way in which 37

na or anything like 38
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that. She is talking about what

the qualified studies, including

HIS HONOUR: | don't want you t

the moment because you may well b
intended to do was to indicate to
You may have an absolute response
indicated. | haven't made any de
this material but | just didn't w
short later on because of the way
has been presented.

| didn't want the criticism |
suggestion levelled, rather than
suggestion levelled later on, 'Ha
any idea that your Honour might b
lines and therefore | haven't add

only point I'm making.

MR BORICK: | appreciate that'

has put it and | appreciate that

Dr Turner that you were asking qu
challenging. Your Honour has exp
think | should express a concern
minute break, about five or six m
spoke to me and said that Profess
behind me, who I couldn't, see wa
nodding his head and agreeing wit

were putting propositions. | don

has been the result of 1

the studies of Padian. 2

0 argue your case at 3

eright. Alll 4

you a concern of mine. 5

to it, as I've 6

cision about any of 7

ant you to be caught 8

in which this evidence 9
10

evelled later on or the 11

criticism, the 12

ng on, | didn't have 13

e thinking along these 14

ressed it'. That's the 15
16

s the way your Honour 17

you explained to 18

estions. You were not 19

ressed a concernand | 20

because at the five 21

embers of the gallery 22

or McDonald sitting 23

s making expressions, 24

h your Honour when you 25

't want to be caught 26



short either.

It was obvious to a lot of pe
way or the other but | assured th
Honour was going to decide this ¢
and not to worry about -

HIS HONOUR: Mr Borick, | can s
certainly | didn't observe all of
Professor McDonald. | did observ
might have nodded his head. It h
these courts that people nod thei
disagreement or whatever. | don'

as anything. | will rely entirel
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27
ople. I can'ttalk one 28
ose people that your 29
ase according to law 30
31
ay this to you: 32
the expressions of 33
e from time to time he 34
appens all the time in 35
r heads in agreement or 36
tinterpret any of that 37

y on the evidence 38
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that's given. If Professor McDon ald gives evidence, as 1

| anticipate he will, he will be cross-examined and I'll 2
rely on his evidence. Anything t hat happens in the body 3
of the court is not going to infl uence me one way or the 4
other. | put that on the record. 5

MR BORICK: | wasn't going to raise it but | raise it 6
because of your Honour's express concern about the 7
expert status of this witness. Y ou raised a query about 8
whether she could talk about biol ogy and | find that 9
concern difficult to understand. You've heard her 10
evidence and she is clearly an ex pert and so | don't 11
want your Honour's use of the wor d 'concern' to be taken 12
as indicating that you have a rea lly serious doubt about 13
it. You've got an open mind ont his still? 14

HIS HONOUR: All I'm saying, as judges do from time to 15
time and when there is not a jury present, as you know 16
judges can express what we might call concerns, 17
observation, however you want to characterise it, just 18
to make sure that everyone unders tands where we are 19
going. 20

MR BORICK: Thank you for that and we will deal with 21
it. 22

XN 23

A. As | said, sexually transmitted d iseases are 24
biologically transmitted from the insertive to the 25

receptive. This is not nuclear s cience. From insertive 26



to the receptive, from the recept
from the insertive to the recepti
transmitted disease must be bidir
This is very important so that's

a little beyond this to make a di
sexually acquired and a sexually
For example, the only sexual part
pregnancy is the woman, the recep
recipient. The woman, that is th
recipient partner, cannot transmi
active, insertive, semen donating

man - the active semen donating p

.SYR...00209 143 E. PAPADO

ive to the insertive, 27
ve. Thatis a sexually 28
ectionally transmitted. 29
what I'd like to assist 30
fference between a 31

transmitted phenomenon.

ner at risk for 33
tive passive semen 34
e passive semen 35

t pregnancy to the 36
partner, the man. The 37

artner - provides the 38
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cause of pregnancy which is semen

infectious agent, with the conclu

a sexually-acquired phenomenon.
transmitted phenomenon. Slide 5.
is sexually transmitted, you have
the agent in the genital secretio
both partners, the passive and th
as | said, it must be bidirection
evidence for a sexually transmitt
obtained or always is obtained by
is, if a man or woman is found to
transmitted disease, then the doc
sexual partners before she became
sexual partners after she became
on until as far back as they can.
HIV. Slide 6. Here is the a quo
known HIV expert, Haverkos. 'Sex
the standard practice in public h
sexually transmitted diseases as
has been avoided for tracing of H
So instead of doing contact traci

is done by epidemiological studie
epidemiological studies prove onl
correlation does not prove causat
of the studies which report are t

transmission of HIV are cross-sec

but semen is not an 1
sion that pregnancy is 2
It is not a sexually 3

To prove that disease 4
firstofalltofind 5
ns. It has to be in 6
e active partner. And 7
ally transmitted. The 8
ed disease is usually 9
contact tracing. That 10
have a sexually 11
tor tries to trace her 12
infected and her 13
infected and this goes 14

This is not done for 15
te from a very well 16
ual contact tracing: 17
ealth to combat such 18
gonorrhea and syphilis 19
IV infected persons'. 20
ng, infection with HIV 21
s. However, 22
y correlation and 23
ion. Furthermore, most 24
ransmission of - sexual 25

tional studies. Next 26



slide. Slide 8. In a cross-sect ional study, here if we 27

look at this light, there will be people here, partners 28
who dance or partners who have wi ne glasses in their 29
hands and some of them may be fou nd to be HIV positive. 30
The cross-sectional study is a sn apshot of time. It 31
just addresses only a given momen tintime. Whenyou 32
look at the couple who both have a glass of wine in 33
their hands, it is impossible to say who gave the glass 34
of wine to whom. The possibility cannot be excluded 35
that a third person which is pres ent in this crowd gave 36
the glass of wine to both of them or even somebody who 37
is not even there. They gave the glass of wine and 38
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walked out from there. Similarly
dancing. You don't know who invi
When you go and find two people -

positive - it is not possible to

So then the assumptions are made.

couple is questioned and if one o
sexual risk, for example, one of
he is a drug user and the other o
then it is said that their partne
drug user transmits the virus to
admit to be a drug user but it is
that the person who denies to be
a drug user or that they did not
with other people so there are a

in the cross-sectional study. In
conducted these studies on HIV, t
cross-sectional studies it's hard
make some suggestions but it is n
proof. Slide 9. In 1981, when A
the first time, it was in gay men
principal diseases at that time.

as | said, pneumocystis carinii p
sarcoma. As | said, Kaposi's sar
but because the gay men - the one
two diseases - were very promiscu

researchers tried to find out if

, two people are 1
ted whom to dance. 2
both of them are HIV 3
say who infected whom. 4
First of all, the 5
f them admits to a 6
the partners admit that 7
ne does not admitit, 8
rwho admittedtobea 9
the partner who doesn't 10
impossible to know 11
a drug useris notalso 12
have sexual contact 13
lot of assumptions made 14
fact, the people who 15
hey admit that from 16
to prove. You can 17
ot possible to obtain 18
IDS was diagnosed for 19
. The gay men had two 20
And the diseases one, 21
neumonia and Kaposi's 22
coma is a malignancy 23
s who developed these 24
ous, immediately the 25

there was any 26



relationship - what was the relat ionship of the sexual 27
activity to the development of Ka posi's sarcoma. 28
CONTINUED 29
30
31
32
33
34
35
36
37

38
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And they found out that the more
men were, or their kind of mobili

sarcoma. The other factors was t

Q. No drugs being.

A. That there are some drugs which g

some of the gay men, they are so
have up to 90 partners per month.
literature and this was published
published in 1982. The same grou
published the 1982 paper, they ha
information regarding sexual acti
of Kaposi's sarcoma and they repo
number of partners per month in r
intercourse with ejaculation, the
"fisting" ..." - and they define

‘the insertion of a fist or forea
anus or rectum) in the year befor
sexual risk factor for the develo
sarcoma. Slide 11, once the age
was developed, Gallo was the firs
relationship between sexual activ
antibody test which he interprete
infection. | again quote the pap
'Of eight different sex acts, ser
only with receptive anal intercou

stimulation of the subject's rect

sexually active the gay 1

ty, to develop Kaposi's 2

he use of no drugs - 3
4
ay men incur. Now, 5

promiscuous that they 6
This is in the 7

. This paper was 8

p of researchers who 9

ve tried to find more 10

vity in the development 11

rted in 1984 'The 12

eceptive anal-genital 13
number of occasions of 14

what "fisting' means - 15

rm into the partner's 16

e the disease' was the 17

pment of Kaposi's 18

of the antibody test 19

t to report on the 20

ity and a positive 21

d as proof for HIV 22

er published in 1984 23

opositivity correlated 24

rse and with manual 25

um', that is rectal 26



trauma, 'and was inversely correl
anal intercourse'. By 1986, the
slide 12, in 1986 Gallo published
There | am quoting again, they re
and previous studies have shown t
intercourse is an important risk
infection’, that is positive anti

no evidence that other forms of s
contributed to the risk’. In 198
now, in the United States, as Dr
there is a study which started in

began men who were in a study alr
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ated with insertive 27
next slide please, 28
yet another paper. 29
ported 'Data from this 30
hat receptive rectal 31
factor for HTLV-1II 32
body test. 'We found 33
exual activity 34

7, the next slide 30, 35
Turner pointed out, 36
1985. In fact, these 37

eady for hepatitis B so 38
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they continued the study for HIV.
the best design, the best execute
the largest, 5,000 gay men. By 1
'Receptive anal intercourse was t
shown to be independently associa
of seroconversion to HIV', and co
of this practice need to be empha
education projects'. 14, in 1994

published a review of all the pap

which were conducted in gay men b

about 25 studies. By analysing d
they concluded: '1. 'Unprotected
intercourse poses the highest ris
acquisition of HIV infection'; th
antibody test. '2. A small risk
orogenital receptive sex. 3. Se
involving the rectum’, rectal tra
acquisition of HIV', that is a po

‘4. No or no consistent risk has
regarding other sexual practices'
‘Conclusions'. The evidence from
studies in gay men, show that lik
sexual partner at risk for a posi
that is what is known as HIV, ‘is
semen receiving partner', which m

antibody test, like pregnancy, ca

It is the longest, 1

d study in gay men, and 2
985 they reported 3
he only sexual practice 4
ted with increased risk 5
ntinuing, 'The hazards 6
sised in community 7

, two HIV experts 8
ers, of all the studies 9

y 1984. There were 10
ata from these studies, 11

anogenital receptive 12

k for the sexual 13
at is a positive 14

is attached to 15
xual practices 16

uma, ‘facilitates the 17
sitive antibody test. 18
been reported 19

. Next slide, 15, 20
gay men, from the 21
e pregnancy, 'the only 22
tive antibody test', 23
the receptive, passive 24
eans that the positive 25

n't be biodirectionally 26



transmitted; that is that they ar
It cannot be biodirectionally tra
transmitted, to the active, semen
| said before, the cause of pregn
is not biodirectionally transmitt
the positive antibody tests, it f
cannot be a sexually transmitted
HIS HONOUR
Q. I don't understand that, I'm sorr
A. Sorry, shall | start again?
Q. Itis no good starting again and

already repeated. | understand t
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e sexually transmitted. 27
nsmitted, sexually 28
donating partner. As 29
ancy is semen and semen 30
ed. So whatever causes 31

ollows, in gay men, it 32

agent. 33
34

y. 35
36

repeating what you have 37

he words, | don't 38
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understand the logic, so you are
explain it to me.

A. Now, pregnancy, the only risk par
the recipient of semen.

Q. Yes.

A. Right, and the woman cannot trans
man.

Q. No, I understand that.

A. Right. This is exactly what's go
activity in gay men. A gay man w
active cannot - like the man who
a gay man which causes the positi
exclusively active cannot ever be
cannot become positive. This is
gay men who are divided like is h
heterosexual sex -

Q. I understand that proposition.

A. So, you know, this -

Q. | understand that proposition.

A. That's what is happening, right.

XN

Q. You are up to 17.

A. Now, we have already discussed th

lets keep this one. Now, let's |
from heterosexual couples. The f

HIS HONOUR

going to have to 1
2
tner for pregnancy is 3
4
5
mit pregnancy to the 6
7
8
ing on with the sexual 9
ho is exclusively 10
goes to the pregnancy, 11
ve antibody test and is 12
come positive. He 13
what that shows. If 14
appening in the 15
16
17
18
19
16. 20
21
22
e sexual studies so 23
ook at the evidence 24
irst paper - 25

26



Q. I'm sorry, let's go back to 16 fo

A. The conclusion?

Q. Yes, the second conclusion 'A pos
be sexually acquired but cannot b
transmitted'.

A. Yes.

Q. That is a question of definition,
transmitted and what is sexually

A. No, itis a big definition. 1Iti
sexually transmitted diseases go
The woman -

Q. One moment. So what you are sayi
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r a moment. 27
28

itive antibody test can 29

e sexually 30
31
32
what is sexually 33
acquired. 34

s a definition but 35
in both directions. 36
37
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something to be sexually transmit
in both directions.

A. That is by definition, by definit
sexually transmitted diseases are
It is not my definition. 18. No
evidence from heterosexual sex.
studies conducted in heterosexual
cross-sectional, and the first on
by Gallo and his colleagues from
in America and the paper was publ
what Gallo and his colleagues did
military personnel who served in
some men to be HIV positive and t
their partners and they reported
partners were positive. So -

XN

Q. Just interrupting you, that is th
the United States.

A. In the United States, yes.

Q. Not their German partners.

A. No, from Germany, they returned t
in the United States, at the Redf
Research, they were tested and so
to be positive and some of them h
complexes, and as | said, they we

and then they tested their partne

table, itneedstogo 1
2
ion; that is what 3

, in both directions. 4

w let's go on the 5
Again, most of the 6
couples are 7

e again was published 8
the Redfield institute 9
ished in 1985. Now, 10
is to test some 11
Germany and they found 12
hen they tested some of 13
that some of their 14

15

16
eir partners back in 17

18

19

20
o the United States and 21
ield Army Institute of 22
me of them were found 23
ad AIDS or pre-AIDS 24
re found to be positive 25

rs and some of their 26



partners were found to be positiv
speculated, and this is the study
Gallo and Montagnier as being the
heterosexual transmission of HIV
and his colleagues, they said the
Germany and he assumed that witho
evidence - they assumed that the
German prostitutes and they passe
partners. So this proved biodire
transmission of HIV in heterosexu
this study was severely criticise

including Padian, the researcher
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e. Now, Gallo 27
which is considered by 28
first study to prove 29

- what Gallo assumed, 30
se men served in 31
ut having any 32
men were infected by 33
d their HIV to their 34
ctional sexual 35

al couples. However, 36
d by many researchers, 37

who has done the most 38
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thorough study to date in heteros
HIV in the United States, and as
First of all, they are researcher
they did not have evidence. Firs
have evidence that these people w
German prostitute. In fact, some
journal, they said at that stage
was positive. So these men could
assumption that they were infecte
was not correct.

MR BORICK: Just before we adj
clarify some aspects of your conc
this way. If you look through th
you, you will see the references
publications which the witness is

HIS HONOUR: Yes.

MR BORICK: For example, they
12.

HIS HONOUR: Yes.

MR BORICK: Then, when we go t
studies, we see we are dealing wi
studies, the European study group

HIS HONOUR: Yes.

MR BORICK: All of these are p

documents which all experts in th

and your Honour can read them all

exual transmission of

| said, many others. 2

s who complained that
t of all, they did not 4
ere infected from 5
body wrote to the 6
no German prostitute
not have - the 8
d by German prostitutes
10
ourn, | justwantto 11
ernand | will doitin 12
e list of slides before 13
to the various 14
referring to. 15
16

arein6, 9, 10, 11, 17

18

19
o deal with the 20
th the specific 21
and so on. 22

23

ublished scientific 24

3

7

9

is case have accessto 25

too, but they are all 26



a matter for the study of a scien

HIS HONOUR: Yes.

MR BORICK: It seems to me tha
have to accept that the person wh
expertise by study, all the law s

HIS HONOUR: | accept that. Yo
necessarily have qualifications.

MR BORICK: A study must inclu
the major studies and | was wonde
Honour would accept that as an ar

HIS HONOUR: Of course | will b

can develop their expertise throu
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tific area. 27
28
t your Honour would 29
o is capable of gaining 30
ays you can. 31
u don't have to 32
33
de the study then of 34
ring whether your 35
gument. 36
ecause clearly a person 37

gh experience, through 38
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study, through qualification, thr
ways of gaining their knowledge.
that. | accept that as a proposi

MR BORICK: | am just wonderin
to lead from this witness any mor
particular study she has undertak
that she has read all these docum

HIS HONOUR: She tells me she h
There is no basis upon which | wo

MR BORICK: And as your Honour
expert evidence, and you have see
have had police officers give exp
entirely on experience.

HIS HONOUR: Yes, | understand.

MR BORICK: And that she has g

HIS HONOUR: Yes, | understand.

MR BORICK: Just another topic
before that these witnesses would
Perth and we have got to book som
not going to be cross-examined to
don't think there is any possibil
I was wondering if my friend can
prepared to take up the offer of

MS MCDONALD: I understand there
for home detention bail if this m

off, and secondly, | understand i

ough a multitude of 1
Of course | accept 2
tion of law. 3

g whether you wantme 4
e details about that 5
en, or do you accept 6
ents? 7
as and | acceptthat. 8
uldn't accept it. 9
well knows, in her 10
nas manytimesas| 11
ert evidence based 12

13

14
ot. 15

16
, | have indicated 17
like to return to 18
e flights. If they are 19
morrow, and | still 20
ity of that happening, 21
help me. Is she 22
more time? 23
will be an application 24
atter has to be put 25

t may be suggested that 26



we push on for a certain time.

HIS HONOUR: There is another a
Ms McDonald, and that is that it
to raise this with counsel at som
somewhat long, drawn out process
although, when | was initially as
didn't sentence, I'm not sure whe
ahead and sentence and then any a
conviction and sentence can go fo
the material which | am hearing i
then an appellant court can deal

is just one matter | raise.
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27
Iternative to that, 28
may be, and | was going 29
e stage, thisis a 30
at the moment and 31
ked not to sentence, | 32
ther | ought to go 33
ppeal in respect of the 34
rward together, and if 35
s relevant to sentence 36
with it as well. That 37

38
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MS MCDONALD: Can | say obviousl y that's the course 1

that's normally adopted and at th e outset we did ask 2
your Honour to sentence, but then agreed, on really a 3
pragmatic basis, that there would be no issue with it 4
being delayed. Really, there is no practical reason,as 5
| see things, as to why the sente ncing process shouldn't 6
commence and be completed. 7

HIS HONOUR: | don't express an y view about it atthe 8
moment, but it's a matter that ha s been concerning me, 9
that this is taking a long time, and I'm not critical of 10
anybody about that, but it has ta ken a longer time than 11
| anticipated it would take and i tis certainly going to 12
take a longer time. But anyway, if there is an 13
application, there is an applicat ion, | will deal with 14
the application, whatever that ap plication may be. 15

MS MCDONALD: So just to finish off, to make my 16
position clear. If my learned fr iend is in a position 17
in which his experts need to go b ack to Western 18
Australia I'm not going to stand in the way of an 19
adjournment and, to be frank, of courseit'sgoingto 20
further assist us if we can actua lly get the articles 21
that the experts have relied on. But | don'twantit 22
said that the prosecution delayed the process, hence 23
that adds some sort of weight to Mr Parenzee's bail 24
application. 25

HIS HONOUR: That's really not an answer to the 26



question, Ms McDonald. The quest
proceed to cross-examine these wi
afternoon, as you've indicated -
MS MCDONALD: Certainly not this
HIS HONOUR: - first thing tomo
prefer some time in which you can
together, consider it, take any i
you can fully cross-examine? Wha
happen is that you start cross-ex
me 'Look, | need more time to get
have to make a decision about tha

MS MCDONALD: | accept that and
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ion was: do you wantto 27

tnesses or - not this 28

29
afternoon. 30
rrow or would you 31
get your material 32

nstructions, so that 33

t I don't want to 34
amining and then say to 35
more material. You 36
t. 37

in part I'm hamstrung 38
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in terms of not knowing how long
before | get the information from
realistically, yes, | would prefe

HIS HONOUR: If that's the case
agree that these witnesses can go
Australia tomorrow -

MS MCDONALD: Yes.

HIS HONOUR: - or later today?

MS MCDONALD: Yes, as soon as th
evidence-in-chief.

HIS HONOUR: That means that yo
of your evidence, doesn't it?

MS MCDONALD: That would seem to
Honour has already expressed some

HIS HONOUR: Let's talk about t
something that we will talk about
finished, but Mr Borick, does tha

MR BORICK: Yes. Yes, it does
guestion, the specific question a
fully aware of all the problems t
the issue of proceeding to senten
already put the proposition to th
the transcript here, that Padian’
then that may well affect the sen
heard that discussion and I'm ver

friend has indicated that they ar

it is going to be 1
the experts, but 2
r more time. 3
Ms McDonald, can we 4
back to Western 5
6
7
8
ey have finished their 9
10
u won't be calling any 11
12
flow given that your 13
views. 14
hat, maybe that is 15
after the evidence has 16
t help you? 17
because it answers the 18
tthe momentand I'm 19
hat are ahead. Buton 20
ce, if your Honour has 21
e prosecution, | have 22
s figures are right, 23
tencing process and you 24
y surprised that my 25

e going to attack one 26



of their stronger supporters, Pad
Honour to make any -

HIS HONOUR: No, I'm not making
anything at this stage, but reall
whether your withesses can go bac

MR BORICK: Yes. When they ar
evidence | will deal with this is

HIS HONOUR: If it arises at th
deal with it once these witnesses

As far as the resumption of t
indicate that they could be cross

link.
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ian. | don't ask your 27
28
any statement about 29
y the short questionis 30
k. The answerisyes. 31
e finished their 32
sue of sentence then. 33
at stage, yes. Wecan 34
have finished. 35
heir evidence, you did 36
-examined by video 37
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MR BORICK: I will be doing th

HIS HONOUR: Ms McDonald, have
that?

MS MCDONALD: It's not the best
that at the moment there are two
witnesses. At the moment we are
those witnesses actually coming t
in all likelihood, hopefully, dep
resume, it will only be the one v
| accept these people are busy an
way, we can live with the video |
thought the cross-examination wou

HIS HONOUR: Can | indicate thi
because it relates to all witness
Mr Borick's: | prefer, for eviden
have the witnesses in the witness
obvious advantages in certain typ
really prefer to have the witness
applies to both sides.

MS MCDONALD: And that's why we
actually Dr French.

HIS HONOUR: Where is Dr French

MS MCDONALD: Professor French.

HIS HONOUR: Professor.

MS MCDONALD: He is also from Pe

same hospital that's been referre

at with their experts. 1
you any view about 2
3
option. Can lindicate 4
expert prosecution 5
investigating one of 6
o South Australia. So, 7
ending on when we 8
ideo link out of five. 9
d if there is no other 10
ink. | would have 11
Id take a bit of time. 12
s to both of you 13
es, not just 14
ce of this kind, to 15
box. Video link has 16
es of cases but | would 17
es here and that 18
19
have endeavoured - it's 20
21
resident? 22
23
24
rth. In fact, from the 25

d to. 26



HIS HONOUR: I would prefer to
than having him give evidence by
MS MCDONALD: Those arrangements
HIS HONOUR: | know people are
is a fair flight, but you know pe
world these days and | would pref
witnesses here.
MS MCDONALD: That's why we are
recently as this morning.
HIS HONOUR: Thank you. We wil

ADJOURNED 1.11 P.M.
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have him here rather 27
way of video link. 28
are under way. 29
busy and | know Perth 30
ople travel around the 31
er to have the 32
33
looking at it as 34
35
| adjourn until 2.20. 36
37
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RESUMING 2.22 P.M.

MR BORICK: With reference to
expressed about the expertise, yo
an affidavit from a third member

HIS HONOUR: Yes.

MR BORICK: Helman Alfonso. H
moment and we have decided now to
evidence on all of these issues h
effort of the Perth group, of whi
is a senior lecturer in epidemiol
the University of Western Austral
his own expertise in this area, a
degrees as Padian has, for exampl
no issue about his expertise to g
he will be back, | think, on Tues
thereabouts and | will arrange, o
for him to give evidence which |
to repeat all of what Mrs Eleopul
confirm it by one way or another.

HIS HONOUR: If you intend to ¢
the evidence -

MR BORICK: That's what | said

HIS HONOUR: - given by the wit
can examine him based upon having
and he can be cross-examined acco

MR BORICK: That's right. I'm

1
the concern that you 2
u will recall there was 3
of the Perth group. 4

5
eisin Chicago atthe 6
call him, but the 7
as been a collaborative 8
ch he isa member. He 9
ogy and statisticsat 10
ia, apart from having 11
nd that's the same 12
e. Sothere could be 13
ive this evidence. So 14
day or Wednesday or 15
ne way or the other, 16
hope, rather than have 17
os has said, he can 18

19
all him, he canread 20

21

22
nesses, and thenyou 23
read their evidence, 24
rdingly. 25

not asking your Honour 26



to decide any question of the exp ertise of this witness 27

on the sexual transmission eviden ce, because you haven't 28
heard all of the evidence yet. 29

HIS HONOUR: No. 30

MR BORICK: But | take it you would accept the fact 31
that a person is qualified in the area of epidemiology 32
and statistics, which are the bas ic qualifications | 33
could think of, then that would b e acceptable. 34

HIS HONOUR: As | have indicate d, | don't suggest for 35
a moment that the witnesses you h ave called are not 36
acceptable. | just raised an iss ue with you but 37
clearly, | mean if you intend to call him, then you 38
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qualify him and | will hear his e

MR BORICK: | don't want my le
this is going away, because it's

MS MCDONALD: | didn't think tha

MR BORICK: We got up to -

HIS HONOUR: 19.

MR BORICK: Yes.

HIS HONOUR: The one that is up
moment is 18.

MR BORICK: Yes.

XN

Q. We had just moved to 19.

A. No, as | said, there are many pro
which is considered by Montagnier
to prove bidirectional sexual tra
heterosexual individuals. | star
assume - first of all, they assum
men were infected by prostitutes
did not have - and it was, in fac
to the journal where this paper w
at that time, there was no eviden
Germany were infected with HIV.
not only assume that these men we
prostitutes in Germany, but they
prostitutes in their turn were in

heterosexual men. The second pro

vidence, obviously. 1

arned friend to think 2

not. 3

t for a second. 4
5
6
7

on the screen atthe 8

9

10

11

12
blems with this study 13
as being the first one 14
nsmission in 15
ted by saying that they 16
ed that the military 17
in Germany, and they 18
t, people who wrote in 19
as published who said 20
ce that prostitutes in 21

In fact, Montagnier did 22

re infected by 23
assumed that the 24
fected by other 25

blem there, and one of 26



the main problems, was that they
the men who tested positive were
men, and all they did, they said
trainers, interviewers, to questi
they had physical examination and
gonorrhoea, and they said they di
diseases. They inquired of famil
if this man was bisexual so, from
that the men were not bisexual an
truth to the military doctors, bu
objection to this interpretation

you all; one doctor who wrote to
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did not have proof that 27
not actually bisexual 28

- they had some 29
on them, then they said 30
rectal swabs for 31

d not have these 32

y members and friends 33
this, they concluded 34
d were telling the 35

t again, there were 36
because, | will give 37

the journal, he found 38
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out that military men do lie abou
orientation, and he presented his
infected military men and who wer
military men, and subsequently by

investigators.

Q. To be fair to military people, th

because of their position in the
promotion and where they're stati
. Yes. This lie is talked about it
interviewed, if they belong to an
military men and by civilian men.
only four of them admitted to bei
one admitted to being intravenous
other 15 were undetermined. But
were interviewed by civilian doct
that they were homosexual/bisexua
were intravenous drug users, and
undetermined. So the authors of
military men do lie and they have
because, first of all, there will
that set time, | don't know how i
but an HIV positive man and a gay

have been - would have lost their

Q. My understanding of this survey w

individuals, the 20 individuals,

service when they responded to th

t their sexual 1
data. He had 20 HIV 2

e interviewed firstby 3

civilian case 4

5
at perhaps occurs 6
army and affecting 7

oned, things like that. 8
self. The men were 9
y risk factors, by 10

To the military men, 11
ng homosexual/bisexual, 12
drug user, and the 13
when the same people 14
ors, 14 of them said 15
I, three said that they 16
only three remained 17
this paper said yes, 18
reasons for lying 19

be - if they -ifat 20
tis now in America, 21
man at that time would 22
job in the army. 23
as that each of the 24
had left the military 25

e civilian 26



investigators.

A. Not the civilian, because the civ
to tell -

Q. Sorry, | have may have misunderst
each of the military personnel ha
when they responded to the civili

A. 1 don't know about that.

Q. That was my misunderstanding.

A. But that is what was happening, t
that military men, or gay men, wh
they had to lose their job. So't

was severely criticised and no-on
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27
ilians are not obliged 28

29
ood; | understood that 30
d left the services 31
an - 32

33

34
hat was the law then, 35
o are HIV positive, 36
hat study, as | said, 37

e can rely on this 38
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study proving bidirectional sexua
. I think you're now moving to a su
study groups which have taken pla

thereabouts.

A. Yes. In our study, we were addre

studies, or studies in different

with the prostitutes, because if
group, were going to be found as
should be prostitutes, because pr
promiscuous heterosexuals. There
why, apart from the fact that the
why the prostitutes should have b
the safe sex campaign started in
time there were many by sexual an
are HIV infected and, as you see
now, there are many of these men
prostitutes. For example, in thi

of men who had sex with female pr
one-third reported having had sex
one-third of the men who are havi
prostitutes, they also having sex
then, there were many homosexuals
one would have expected this is a
prostitutes also to be found to b
This is a study reported from pro

women, they had 7-100 customers p

| transmission. 1
rvey of the various 2
ce since about 1984 or 3
4
ssing different 5
groups, so we start 6
any group, heterosexual 7
HIV infected, thenit 8
ostitutes are the most 9
are several reasons 10
y are very promiscuous, 11
een infected, because 12
1986/1987, and by that 13
d homosexual men who 14
from what | am quoting 15
who are having sex with 16
s study, in this study 17
ostitutes, more than 18
with other men. So 19
ng sex with the 20
with other men and, by 21
who were infected, so 22
very good reason for 23
e infected. Slide 22. 24
stitutes in London. 50 25

er week, they were 26



prostitutes on the average for 4.
had had oral sex, 9 anal sex, and
None of them was found to be infe
1985. Slide 23. Here is another
from England and it was 1992, in
the prostitutes into prostitutes
intravenous drugs and prostitutes
users. Of 127 prostitutes who we
were found to be positive. Of 16
drugs, none, zero, were found to
Now there are many other studies

centres, again all with non-drug
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1 years. 41 ofthem 27
three used drugs. 28
cted. Thatwas in 29
study published again 30
Glasgow. They divided 31
who are using 32
who are non-drug 33
re using drugs, six 34

5 who are not using 35
be positive. Slide 24. 36
conducted in other 37

using prostitutes. For 38
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example, one published in 1985: t
users, 15-25 customers daily, the
protection routinely. Zero was f
found to be positive. Another st
101 non-drug using prostitutes, t
average, 20 clients per day. One
condoms and none of them was foun
Similar findings were reported fr
Copenhagen. Slide 25. A study p
in 1991. It was admitted that at
were prostitutes who are at risk
positive test, like prostitutes w
always practising safe sex. Ther
19 of them had bisexual partners,
partners, 69 were using condoms w
condoms were rarely used with non
not even using condoms for anal s
no-one was found to be infected.
documented case of female prostit
becoming infected with HIV throug
That was published, as | said, 19
slide was conducted in the Philip
testing from 1985 to 1992. They
prostitutes. 72 were found to ha
confirmatory Western blot'. This

are a few things to be said about

here were 56 non-drug 1
y are not using 2
ound, none of themwas 3
udy published in 1986: 4
hey had, on the 5
-third was not using 6

d to be positive. 7

om Paris and 8
ublished from Australia 9
that stage still there 10

of developing a 11
ere not, they were not 12
e were 231 prostitutes. 13
21% with no drug using 14
ith clients, and 15
-clients, and they are 16
ex. Slide 26. Now 17
There has been no 18
ute in Australia 19

h sexual intercourse. 20
91. Slide 27. This 21
pines. They were 22
tested 53,903 23

ve ELISA and 'a 24

- first of all, there 25

this finding. The 72 26



prostitutes out of 53,903 tested
test, even if the test was nearly
will find 72 to have false positi
authors wrote 'All infections hav
said '- through vaginal intercour
men'. 'Intravenous drug use was
Just because they denied, that do
not happening. Furthermore, they
majority of seroconversions occur
the rate declined significantly a
wonders if this has anything to d

criteria of zero positive test.
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is so small that no 27
100% specific, you 28
ve. Secondly, asthe 29
e been acquired -' they 30
se with heterosexual 31
denied in all cases'. 32
es not mean that it was 33
said that 'The 34
red prior to 1989 and 35
fter 1987'. One 36

o with the changes of 37
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Q. Have you finished with 27.

A. Yes.

Q. | think you're moving now to the
which deal with the various Europ

A. Yes.

Q. Perhaps we can put up the first s
of giving your answer, could you
for Western blot tests related to
of Dr Turner this morning.

A. Now in the European study, initia
centres from six countries, but t
six countries in the second part
they test each country and each c
criteria. They don't say what ar
this is very important, | mean th
says - he is the director of the
London - there are many problems
so many that he is not even using
infection, but the two main probl
blot are that no Western blot, no
blot, has been confirmed as provi
using a gold standard, that is by
standard. The second is that Wes
standardised.

CONTINUED

first of six slides 3
ean study groups. 4
5
lide, but in the course 6
refer to the criteria 7
his Honour's questions 8
9
lly they had nine 10
hen it was more than 11
of the study. Now the 12
entre used its own 13
e the criteria. Now 14
e fact - Mortimer 15
reference laboratory in 16
with the Western blot, 17
it to prove HIV 18
ems with the Western 19
t even one Western 20
ng HIV infection by 21
using HIV as aworld 22
tern blot is not 23
24
25

26



27

28

29

30

31

32

33

34

35

36

37

38

.TAN...00212 160 E. PAPADO PULOS-ELEOPULOS XN



And it is not only that it is not
criteria vary so significantly fr
another country. As | said, if y
tested in South Africa, for examp
positive, he could come here in A
have totally different criteria f

then the person will be said not
you imagine somebody again, say i
found positive for syphilis in So
when he comes to Australia, he is
syphilis? This is not done. The
imagine that we have a woman who
as having breast cancer in Americ
she comes here, and the doctor se
says 'No, this test does not prov
Australia'. Itis the test. It
interpretation of the breast canc
can make mistakes when they inter
it is not the same pattern - the
America he will be obliged to put

in Australia, as not proving canc
the difference. That's how big t
non-standardisation of the Wester
what they have done in the Europe
in each centre use their own crit

interpretation. Now, the first s

standardised butthe 1
om one country to 2
ou have somebody whois 3
le,and is saidtobe 4
ustralia and because we 5
or a positive test, 6

to be infected. Can 7

n South Africa, being 8
uth Africa and then 9
not positive for 10
same thing, just 11

is proven with atest 12
ainthe USA and then 13
es the same test and he 14
e breast cancer in 15

is not the 16

er test because doctors 17
pret breast cancer but 18
same doctor - in 19

it as being cancer and 20
er. That's how bigis 21
he problem of 22

n blot is and that's 23

an study. Each country 24
eria for 25

tudies imported from 26



Europe were cross-sectional but t
heterosexual people which tested
have to collect all these people

the 1989 study - all these people
come with a number and in how the
transmitted whom where again they
As | said this is cross-sectional
guestioned the couple and if one
person belonged to a risk factor,
considered and that person was ca
was called the index case and was

virus to his or her partner and t
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here were so few 27
positive, that they 28
for the first study - 29
from six countriesto 30
y define who 31
went and questioned. 32
study. They wentand 33
of them admitted the 34
then that person was 35
lled the index case and 36
said to transmit the 37

his study, at this 38

PULOS-ELEOPOULOS XN



moment, they did not have any evi
transmission from male to female.
what happen from male to male, no
they had 153 men which included 9
users, 33 bisexuals and five Afri
partners, women - and 27% of the
positive. Nextone. 29. This i
slide from the European group. T
this case, the only sexual risk f
intercourse. Sexual practices ot
intercourse were not associated w
partner. So we are here only int
act. This women, the 27%, the po
excluded that they were infected
far as sexual intercourse is conc
act, the only risk factor was ana
Now this is again, a European, a
Europe study. This time they had
partners. Most of the cases were
according to Nancy Padian, their
also drug users but they are not
of the male partners were found t
be infected, likely to have a pos
said this meant they had a risk f
heterosexual contact but just bec

mean it did not happen and 20% of

dence for sexual 1
They only publish 2
t from maletomaleso 3
2 intravenous drug 4
cans and they had 55 5
women were reported as 6
s slide 29, the second 7
hey reported that in 8
actor was anal 9
her than anal 10
ith infection of the 11
erested in the sexual 12
ssibility cannot be 13
by other means butas 14
erned, the only sexual 15
| intercourse. 30. 16
continuation of the 17
151 male and 388 male 18
IV drug users which, 19
partners may have been 20
admitting it. Now 12% 21
0 or were reportedto 22
itive test and they 23
actor other than 24
ause they deny doesn't 25

the male partners were 26



reported as infected and again, a

sexual act which was a risk facto

continuing again with European st
is a prospective study when they

cross-sectional study and in 1994
from a prospective study and this

Vincenzi study. The study starte

in 1991, March. They had 378 eli
had 10 centres from eight countri

individuals were lost to follow-u

to give any answers regarding the

124 out of the 256 used condoms.
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nal sex was the only 27
r. Slide 31. Weare 28
udy group 1994. This 29
had, as | said, the 30
they reported results 31
is known as the de 32
din 1987 and ended up 33
gible couples. They 34
es. 74 of the 35

p. 11 of them refused 36
ir sexual behaviour. 37

Antibodies became 38
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positive in 12 out of the 256 par
were women and four were men so f
10 centres in 10 European countri
only with four men who are said t
heterosexual sex. Slide 32. As
couples were IV drug users. 27 w

41 were heterosexual, seven Afric

European men and women. 12 were

the majority of the people were i
and | repeat, Nancy Hadian stress
anyone can lie but the people who
infectious drug users, they have
probability for themselves to be
32. None of the men, as | said,
oral drugs. That is important be
who use cocaine - they have no IV
a higher positive range of the an
who use intravenous drugs. They
origin of the four men. Were the
European? Because many of the pe
eight European countries came fro
they give no criteria at all for
meant. Again, all seroconversion
first 24 months of exposure. Non
seroconversions occurred after th

exposure; no difference in seroco

tners of which eight 1
rom 1985 to 1995, from 2
es, they could come up 3
o be infected by 4

| said, 167 of 245 5

ere bisexual contact. 6

an men and women, 22 7
unknown so that means 8

ntravenous drug users 9

es again and again, 10
are partners of 11
a much higher 12

also drug users. Slide 13
were questioned about 14
cause at least people 15
drugs - can have even 16
tibody test than people 17
don't say what was the 18
y Africans? Were they 19
ople who are in the 20
m Africa and again, 21
what a positive test 22

s occurred during the 23
e of the 24

e 24 months of 25

nversion rates between 26



couples who used condoms 50% of t

did not. This indicates that the
with the assumption that the men
this positive test by sexual cond
study - 34 - the study was again
including by Brody. He wrote to
journal who published the Europea
"To the editor: the problem of su
euphemistically called "social de
about engaging in anal intercours
use plagues most studies of the b

for the transmission of HIV and t
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he time and those who 27
re may be some problem 28
and the women acquired 29
uct and again, this 30
severely criticised 31

the editor of the 32

n study group findings. 33
bjects lying, often 34
sirability”, responding 35

e and intravenous drug 36
ehavioural risk factors 37

he study by de Vincenzi 38
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and her colleagues is no exceptio
of homosexual contact verified?

anal intercourse among the women

men and six women among the 121 ¢

using condoms lied -' sorry '- if

women among the 121 couples incon

lied when they denied engaging in
misrepresented the facts for othe
be no cases attributable to vagin

a condom. At least this much lyi
He continues - slide 35 - 'Before
intercourse are assigned comparab
condoms given the credit for savi
alternative explanation that the
almost exclusively by anal and in
must be more rigorously examined'
Vincenzi responded to Brody. She
Dr Brody that our prospective ana
power to show an increased risk a
intercourse. Indeed, we found su
the cross-sectional analysis. Ho
health point of view, no-one shou
no risk of HIV transmission throu
the vast majority of cases of AID
are acquired in this manner'. In

Vincenzi, that is, the principal

n. How was the absence 1
How was the absence of 2
verified? Only four 3
ouples inconsistently 4
only four menand six 5
sistently using condoms 6
anal intercourse or 7

r reasons, there would 8
al intercourse without 9
ng should be expected'. 10
vaginal and anal 11

le degrees of risk and 12
ng lives, the 13
disease is spread 14
travenous transmission 15
. Slide 36. 'De 16
said 'We agree with 17
lysis lacks statistical 18
ssociated with anal 19
ch an associationin 20
wever, from a public 21
Id state that there is 22

gh vaginal sex, since 23
S throughout the world 24
other words, de 25

author of the European 26



study, who lasted from 1984 to 19
Europe they did not have proof th
antibody test or what is known as
through sexual - through heterose
'We have to admit' - 'We have to
is what is reported from everywhe
world but throughout the world, w
Slide 37.

Q. Are you now moving to the Univers
studies. This is the work of Nan

A. Yes.

Q. I think the next eight slides are
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94, admitted that in 27
at a positive HIV 28
HIV is acquired 29
xual sex but she said 30
accept it because that 31
re else throughout the 32
e have no evidence'. 33
34
ity of California 35
cy Padian. 36
37

involved in this. 38
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A. Yes. 1
Q. Can you start now. 2

A. | think I mentioned this study be fore. This study is 3

the longest, largest, best design
anywhere in the world. It was co
and four colleagues in California
the publications from these studi
cross-sectional findings. The st

in 1985. By 1987, she published
to male transmission of human imm
so by then she had no evidence -
from male to male transmission.
23% of the women were infected.
exposures to the index case, sexu
ejaculation, and the specific pra
intercourse also with the infecte
associated with transmission’. S
intercourse, the risk factor for
positive test. She continues 'An
significantly discriminated betwe
seropositive women'. 38. We mus
want to stress this: that Padian
number of sexual exposures with e
number of sexual partners - that
was significantly associated with

one, slide 39. In 1988, at the f

ed, best executed study 4
nducted by Nancy Padian 5
. Now again, most of 6
es are from 7

udy started, as | said, 8

a paper entitled 'Male 9
unodeficiency virus', 10
she had evidence only 11
She reported 'Overall 12

The total number of 13

al contacts with 14
ctice of anal 15
d partner, were 16

0 again, we find anal 17
the acquisition ofa 18
al intercourse 19

en seronegative and 20
t point out here, | 21
reported that the 22
jaculation and not the 23
is not promiscuity - 24

a positive test. Next 25

ourth international 26



AIDS conference, Padian reported
partners of infected women. In's
unprotected sexual intercourse, m
contacts, 399, none of the 20 mal
infected'. Now, can you imagine
times, each of them, with a perso
with syphilis or gonorrhoea and n
infected and this is what this sl

to a positive HIV antibody test.
the study started in 1985 and onl
able to report sexual transmissio

She first reported that she had 3
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‘We have enrolled male 27
pite of repeated 28
edian number of sexual 29
e partners was 30

20 men having sex, 339 31
n who's been infected 32
one of them becoming 33
ide tellsus inregard 34
Slide 40. Aslsay, 35

y by 1991, Padian was 36
n from woman to man. 37

07 partners of infected 38
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men and 61 women. Again she repo rts the male to male 1

transmission, 20% positive and sh e had 72 male partners 2
of infected women. She found onl y one male positive but 3
there were - she had doubts and | "Il give another 4
slide - she had doubts that even this person was 5
infected by the lady because they had some - she 6
describes some very unusual sexua | practices and was 7
including the whole partner watch ing somebody else 8
giving sex with her and then him having sex and bleeding 9
from the genital tract in both of them. There were some 10
unusual practices and they are de scribed in her paper. 11
Slide 41. She concluded, as | sa id, she had herself 12
doubt that this man was infected by the woman. She said 13
'Even though we have no reason to suspect the accuracy 14
of our risk histories, because bo th partners in this 15
case history were not monogamous, we cannot be 16
absolutely certain that we correc tly classified this 17
case as male to male transmission " 18
CONTINUED 19

20

21

22

23

24

25

26
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28

29

30

31

32

33

34

35

36

37

38
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That is, it is possible that the
efficacy of male to female compar
transmission in this study could
means that even she admits again
have been infected by the woman,
could not have come to proof of s
woman-to-man. She also adds 'Of
relying on risk factors, the same
classification of male-to-female

as well'. In other words, even t
female-to-male from male-to-femal
Slide 42, in 1997 she published h
paper is entitled 'Heterosexual t
immunodeficiency virus (HIV) in N
results from a 10 year study'. S
partners of infected men. She sa
have a positive test. 'Anal sex
acquired HIV by IV drug use were
for a positive antibody test'. S
continue with the cross-sectional
time she had 82 male partners of
out of the 82 men were reported a
men was the same man she reported
doubts about the validity. The s
doubts and for a number of reason

man had chlamydia infection. She

discrepancy between the 1
ed to female to male 2
be even greater'. That 3
that these men may not 4
and even by 1991, she 5
exual transmission from 6
course, because we are 7
caveats apply to 8
cases of transmission 9
he transmission from 10
e can be questioned. 11
er results and the 12
ransmission of human 13
orthern California: 14

he had 360 female 15
id 19 were found to 16
in the index case who 17
the main risk factors 18
lide 43, again we 19
study in 1997. This 20
infected woman. Two 21
s positive. One of the 22
in 1991 and she had 23
econd man she also had 24
s, including that the 25

calculated from a 26



cross-section of study the capabi
per coital act and the male-to-fe
0.0009. The female to male was 0

HIS HONOUR

Q. ltis actually 0.000125; three Os
125.

A. Slide 44. Padian commented on th
said why we find so little transm
what other people recorded. She
she gives the evidence, she is in
Redfield and Gallo. She said 'Ot

have adequate control for other ¢
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lity of transmission 27
male probability was 28
.000125. 29
30
in 9 and three Osin 31
32
eir findings and she 33
ission comparing to 34
wrote - in here, when 35
cluding study by 36
her studies may not 37

oncepts founding 38

PULOS-ELEOPULOS XN



nonsexual routes of transmission
associated with intravenous drug
cases that appear attributed to h
transmission may, after in-depth
be linked to other sources of ris
studies are by definition not ran
reported results are based on ret
cross-sectional analysis. Some s
couples in which both partners in
because such couples may be more
biasing transmission rates. Furt
difficult to establish the source
couples'. So, she questions all
cross-sectional studies, includin
transmission of HIV. Slide 45, a
Rakai in Uganda which involved 15
These individuals were followed f
conducted different studies in th
years they looked back to find ou
of these people and from there th
quote, '171 monogamous couples, i
HIV positive, were retrospectivel
population cohort', and they calc
probability of transmission per ¢
found out male-to-female was 0.30

was 5.2013. The same study was r

such as risks 1
use. At first blush, 2
eterosexual 3
interviewing, actually 4
k because partner 5
dom samples, and most 6
rospective or 7
tudies may over-select 8
a couple are infected 9
easily identified, thus 10
hermore, itis often 11
of infection to such 12

the test studies, the 13

g for heterosexual 14
study was done in 15
,127 individuals. 16

or four years and they 17
ese people. After four 18

t the antibody status 19
ey reported, and | 20

n which one partner was 21
y identified from a 22
ulated their 23

oital act and they 24

9 and female-to-male 25

eported, the same 26



finding. One of the principal au
other time it was Wawer in 2005.
different. The study was exactly
we have analysed the cross-sectio
Padian study and the evidence fro
study in Uganda and published a p
Medical Journal with our analysis
consideration the probability of
reported per coital act reported

we came mathematically to these r
has sexual contact once every thr

infected partner, in the United S
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thors was Gray and the 27
The analysis was 28
the same. Slide 46, 29
nal evidence from the 30
m the retrospective 31
aper in the British 32

. Taking into 33

the transmission 34
in these two studies, 35
esults. If somebody 36
ee days, with an 37

tates, the woman to be 38
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infected by a man, for a 50% prob
have, as | said, sex every three

a probability of 95%, she will ha
infected man for 27.4 years.

XN

Q. You said 6.3 days. You mean 6.3

A. Yes. Sorry, no, | said every thr
have sex every three days.

HIS HONOUR

Q. Yes, for 6.3 years.

A. Yes, for a 50% probability, and f
27.4%. For a man to be infected
probability he will have to have
every three days for 51 years, an
he will have to have sex every th
The findings from Uganda, let me
you can see, it is similar.

HIS HONOUR

Q. Yes, | can see. lItis not quite
female-to-male but for the others

A. Right. Would you like me to repe

Q. No.

A. Shall | repeat it?

XN

Q. Ijust want to make it clear that

study performed by the Perth grou

ability she has to 1
days for 6.3 days. For 2
ve to have sex withan 3
4
5
years, | mean. 6
ee days. She has to 7
8
9
10
or a 95% probability, 11
by a woman, fora50% 12
sex with the woman 13
d for a 95% probability 14
ree days for 222 years. 15
don'trepeatit. As 16
17
18
similar for 19
it is. 20
at it? 21
22
23
24
it is a mathematical 25

p, taking Padian's 26



Uganda figures. 27

A. Taking Padian, we did the mathema tical - 28

HIS HONOUR: Yes, | understood that. 29

XN 30

A. Slide 47. In the paper, as | sai d, we published this 31
letter in the British Medical Jou rnal in 2002 and in 32
that paper we concluded 'In other words, there is no 33
more heterosexual transmission of HIV in Africa than 34
anywhere else, including Britain, the United States, 35
Australia and Europe'. Slide 48, now, in Rakai, again 36
in Uganda, there was another stud y which was the results 37
published in 2003. The authors h ad sexual behaviour 38
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education implemented on a huge s
care and commitment. They found
people who are educated or who we
education, this reduced infection
syphilis but no effect, no effect

that there are dissimilarities be
syphilis and HIV.

. 1 will take you back to slide 47.

it on the screen there, that was

and perhaps other members of the

published in the British Medical

A. Yes.
Q. And it dealt with the topic of se

A. Yes, we dealt on the topic of sex

had nearly two years very intensi
British Medical Journal and this
mean not this, this data and sexu
discussed repeatedly. Now, this
said, the Padian study consisted
which are most of the reports and
discussed until now, and a prospe
prospective part she had 175 anti
and they were tested every six mo
one couple was positive, that wou
couple, one couple was positive a

negative, and she had 175 couples

cale and with great 1
out that after this- 2
re having sexual 3
with gonorrhoea, 4
on HIV, which means 5
tween gonorrhoea and 6
7
Without going backto 8
a letter written by you 9
Perth group which was 10
Journal in 2002. 11
12
xual transmission. 13
ual transmission. We 14
ve debate online in the 15
was again and again -1 16
al transmission was 17
is slide 49. As | 18
of cross-sectional, 19
everything we have 20
ctive part. In the 21
body discordant couples 22

nths. Thatis, she had 23

Id mean discorting 24
nd the other was 25
and they were 26



discordant couples.

Q. What do you mean by 'discordant'.

A. One of the partners was positive
negative.

HIS HONOUR

Q. Soyou had couples and either the
positive.

A. Right. Now, nobody, in all this
study, became positive, although,
such an intensive education on sa
the study - at the beginning ther

couples who were using condoms an
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27
28
and the other was 29
30
31
male or the female was 32
33
time she has done this 34
even after so longin 35
fe sex, at the end of 36
e was only 30% of 37

d at the end of the 38
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study only 75% reported consisten
months prior to their final follo

are not practicing safe sex and t
prospective study, which is much
She did not have anyone becoming

Q. The next five slides relate to va

t condom use in the six 1
w-up visit. So they 2
hey is still in the 3
better, not 100% proof. 4
HIV positive. 5

rious studies conducted 6

on haemophiliacs. 7

A. Yes. 8

Q. Can you just take us through thos e. 9

A. Now, if anyone should have positi ve by now it is 10
partners of haemophiliacs. Becau se by 1982 - because 11

some haemophiliacs were tested be cause there were some 12

haemophiliacs whose blood was tak en from haemophiliacs 13

as far back as 1982, but certainl
about 75% of haemophiliacs was te
that time there was no sexual edu
should be found positive, it is t
partners. The first haemophiliac
report of a haemophiliac partner
reported in 1985. It also found
haemophiliac to be positive and t
person, the only sexual partner w
practice anal sex, and they concl
HTLV-III', that is HIV infection,
the practice of anal intercourse

homosexual men'.

y about 1985, '84/'85, 14
sting positive. By 15
cation. Soifanyone 16
he haemophiliac 17
report, the first 18

being positive, was 19

one partner of a 20
hat was the only 21
ho was found to 22

uded 'It suggests that 23
'may be facilitated by 24
as itappearsto bein 25

26



XN

Q. I'm not sure whether you made it
haemophiliacs you were referring

A. Yes, they are men. Again, one of
fact | think it is the second rep
partner being infected, was publi
1985. They were at the same time
lady who practices, or a haemophi
was followed for 10 months. She
intercourse and anal intercourse
positive. Then she was advised a

if she was having sex, to have pr

.SMR...00214 171 E. PAPADO

27
clear but all of the 28
to were men. 29
the first reports, in 30
ort of a haemophiliac 31
shed by Montagnier in 32
reported. Thiswasa 33
liac partner, and she 34
practiced vaginal 35
and she was found 36
gain of having sex, or 37

otection. She was 38
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followed up for 10 months after e xposure to her 1
husband's semen was discontinued, and as | said, when 2
she was first tested, not only wa s she found positive 3
but she had low T4 cells. When s he discontinued the 4
practice of anal intercourse and she was followed for 10 5
months, her T4 cell became normal and for positive 6
antibody test it became negative. 7

CONTINUED 8
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Slide 52: now here you have anoth
Netherlands. 151 female partners
haemophiliacs from New York, Miam
San Francisco and Los Angeles. F
Condoms used for 6%, never 45%.
pregnant. None became HIV positi
from California. The other study
Netherlands. 11 HIV positive men
between 1,563-2,250 times. No wo
Slide 53: again haemophiliacs. 3
HIV positive haemophiliacs. 7 of
AIDS-related complex. 31 had sex
least 3 years, 20 of them for 8 y
ELISA and WB negative. The follo
Slide 54: now, here is another qu
'Although during 1987 the number
condoms has increased through ris
it does not seem that the lack of
spouses is due to a disproportion
barrier contraceptive devices'.

of the probability of infection,

this group of 36 heterosexual par

MR BORICK: The final three sl

Honour is able to read for himsel

saying that is -

HIS HONOUR: They are conclusio

er study from the 1
of HIV positive 2
i, Detroit, Seattle, 3
ollowed for 2.3 years. 4
13 ladies became 5
ve. Sorry, this was 6
was from the 7
had unprotected sex 8
men became positive. 9
6 sexual partners of 66 10
the men had AIDSor 11
ual contact for at 12
ears. All partners 13
w-up was for 5 years. 14
ote. There was quote 15
of couples using 16
k-reduction education, 17
seropositivity in the 18
ately higher use of 19
‘The most likely value 20
within 25.8 months for 21
tners is zero'. 22
ides, conclusions, his 23
f. Really why | am 24
25

ns of the witness? 26



MR BORICK: Yes.

HIS HONOUR: | understand.

MR BORICK: The only reason wh
is that we can get away in about
can get the flight to Perth they
on. Has your Honour got any quer

HIS HONOUR: No.

MR BORICK: They are her concl
enough. That concludes the exami
these two witnesses.

HIS HONOUR: Well, Ms McDonald,

if the witnesses are released for
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27

28
y | am just saying this 29
five minutes and they 30
are hopefully booked 31
ies to make of her? 32

33
usions; straightforward 34
nation-in-chief of 35

36
you have no objection 37

the moment? 38
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MS MCDONALD: Yes.

HIS HONOUR: So you are free to
NO FURTHER QUESTIONS
WITNESS STANDS DOWN

+THE WITNESS WITHDREW

go now.

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26



27

28

29

30

31

32

33

34

35

36

37

38

VJF...00215 174 E.PAPADOP ULOS-ELEOPULOS XN



MR BORICK: We have got a bit

Could I have a five minute adjour

cases?
HIS HONOUR: | will leave the b
MR BORICK: | take it we will

housekeeping.

HIS HONOUR: | really want to a
from what you said you intend to

MR BORICK: Yes. | think his

HIS HONOUR: | understand that
cross-examination may not be quit
Ms McDonald, given that, what doe
do? What does the Crown suggest
have got witnesses organised but,
calling evidence before you have
all of this material?

MS MCDONALD: | am not going to
should call its witness before cr
| think we are stuck with the sit
thing that needs to happen after
called is cross-examination of th
and then | will call my witnesses
to be very difficult to reschedul
we have no other choice.

HIS HONOUR: Mr Borick, do you

bench for a few minutes or get on

of housekeepingtodo. 1
nment to check on 2
3
ench for five minutes. 4
be doing a bit of 5
6
scertain - | assume 7
call Dr Parada. 8
evidence will be short. 9
but his 10
e as short. 11
s the Crown wish me to 12
happen now? | know you 13
do you want to start 14
had a chance to absorb 15
16
suggest that the Crown 17
oss-examination occurs. 18
uation that the next 19
the next witness is 20
e applicant's withesses 21
. So, yes, itis going 22
e them all, but | think 23
24
want me to leave the 25

with this discussion 26



now?

MR BORICK: If you give me abo
minutes.

ADJOURNED 3.28 P.M.

RESUMING 3.42 P.M.

HIS HONOUR: Well Ms McDonald,
date firstly when - is it Dr Para
be called.

MS MCDONALD: Yes.

HIS HONOUR: That is the first
can be cross-examined.

MS MCDONALD: Yes.

VJF...00215 175

27
ut four or five 28
29
30
31
we have to find another 32
da? Yes, Dr Parada can 33
34
35
thing and two witnesses 36
37

38



HIS HONOUR: | think probably t

cross-examined before Dr Parada i

they?
MS MCDONALD: | am not too fusse
MR BORICK: Dr Helman Alfonso

HIS HONOUR: My affidavit says
Parada.

MR BORICK: | don't know where

HIS HONOUR: That is his name a
affidavit.

MR BORICK: What | want to do
details in his affidavit that he
or knows about all the evidence t
agrees with it totally. | don't
just coming in and repeating all

HIS HONOUR: | understand that.

MR BORICK: Then he is availab
cross-examination.

HIS HONOUR: | understand.

MR BORICK: He is being called
because of your Honour's concerns
the issue of expertise.

HIS HONOUR: I mean, who you ca

MR BORICK: Very specific: he
you raised that issue and we will

way | suggest we do that. Then |

hey should be 1

s called shouldn't 2
3

d about that. 4

- 5

Helman Alfonso Sabdl 6
7

the Parada comes from. 8
ccording to the 9
10
with him is - he 11
has read the evidence 12
hat was given and 13
see the pointin him 14
that has been said. 15
16
le for 17
18
19
for that purpose 20
you have raised about 21
22
Il is a matter for you. 23
is being called because 24
meetit. Thatisthe 25

would have thought we 26



would need to move immediately in
cross-examination of Ms Eleopulos
finding the time for that.

HIS HONOUR: Then, after the cr
three witnesses, we will have to
your witnesses.

MR BORICK: | am wondering whe
idea of how long she is going to
difficult.

HIS HONOUR: In cross-examinati
Indeed, do you have any idea?

MS MCDONALD: Itis a bit diffic
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to the 27
. The big trick is 28
29
oss-examination of the 30
move into evidence of 31
32
ther my friend has any 33
take. | know it is 34
35
on? | don't know. 36
37

ult because | don't 38



have a sense yet of how either of
answer questions. Certainly at |

MR BORICK: For each one?

HIS HONOUR: For each of them.

MS MCDONALD: Very difficult.

HIS HONOUR: Knowing the way th
turn, | would have thought two da
witnesses. Maybe even that is op
two days for the three witnesses
But now that we are going to have
an opportunity A, to consider the
provide their evidence to your re
they understand exactly what is n

MS MCDONALD: Yes.

HIS HONOUR: Because it seemed
reports, now | have heard the evi
reports don't entirely deal with
been dealt with in evidence, if t
all.

MS MCDONALD: No, given the advi
along the way there is some very
of this.

HIS HONOUR: It may be that tha
Well, | would think realistically
for the completion of the defence

three days for your witnesses | w

these witnesses will 1

east a day. 2

3

4

5
e wheels of the law 6
ys for the three 7

timistic but at least 8
| would have thought. 9
a break, you can have 10
ir evidence and B,to 11
levant experts so that 12
ow being put. 13
14
to me on reading the 15
dence, perhaps the 16
the matters that have 17
hey deal with them at 18
19
ce | have been given 20
short answers to some 21
22
t is another issue. 23
we need what, two days 24
witnesses and two or 25

ould have thoughtat 26



least.
MS MCDONALD: Longer | would hav
have thought realistically the fi
take the longest because the larg
would have been canvassed with th
thought five working days.
HIS HONOUR: With addresses tak
MS MCDONALD: Yes.
HIS HONOUR: Give or take a day
MS MCDONALD: Yes.
HIS HONOUR: What is the availa

Mr Borick and Ms McDonald?
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27
e thought now. |would 28
rst couple they may 29
er number of issues 30
ose. | would have 31
32
ing close to two weeks. 33
34
or two. 35
36
bility looking like 37

38



MS MCDONALD: I don't have any i
the witnesses at the moment.

HIS HONOUR: | understand that.

MR BORICK: At least get the ¢
won't be able to set an agenda fo
witnesses. We will do the best w

HIS HONOUR: We will do the bes
to have a directions hearing, but
look at your dates and then worry
you are not available, you are st
6th?

MS MCDONALD: Yes, my situation
starting a trial on the 6th liste
before David J. | don't think he
weeks off. | am free all of Janu
murder trial February, a murder t

HIS HONOUR: You may have to fl
murder trial.

MS MCDONALD: Itis a retrial, t
difficulty. If | have to, | have
matter - | did the first trial -
for a retrial by the Court of Cri

HIS HONOUR: What matter is tha

MS MCDONALD: That is the matter
which Anderson J gave an aid-memo

Honour may have been on the quoru

dea about movements of 1
2
3
ross-examination. We 4
r prosecution 5
e can. 6
t we can and | may have 7
the first thing is 8
about - Ms McDonald, 9
arting a trial onthe 10
11
is dreadful. | am 12
d to go until Christmas 13
will let me have two 14
ary and thenl havea 15
rial March. 16
ick your February 17
18
hat is the only 19
to, butitis a 20
it has been sent back 21
minal Appeal. 22
t? 23
of Dunn, the onein 24
ire. | think your 25

m. 26



HIS HONOUR: | think part of it
judgments. That is not a case th

pick up.

MS MCDONALD: No, it is not some

can't pick up.

HIS HONOUR: There are certain
difficult for someone to pick up
thought that falls into that cate
can do that.

MS MCDONALD: They could.

HIS HONOUR: What are you like

because it realistically is not g
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is one of my 27

at someone else can't 28

29

thing that someone 30
31

cases where itis 32

but | wouldn't have 33
gory, so someone else 34
35
36
in February, Mr Borick, 37

oing to happen this 38



year. | mean, | could give you a
at the end of December, running i
would then be dependent on Ms McD
finished.

MR BORICK: What is the realit

MS MCDONALD: Mr Lyons keeps say
Christmas. | say we have got Dav
than two months.

HIS HONOUR: It would have to b

18 December.

MR BORICK: Could we at the mo
days?

HIS HONOUR: | can pencil them

MR BORICK: In a couple of wee

directions hearing.

HIS HONOUR: | can pencilin a
week and | can indicate to you th
out right up to that week because
which | have listed anything and
sitting that week. So, from the
am happy to list it in that week
how Ms McDonald's trial is going

MS MCDONALD: | am content with

HIS HONOUR: Well, is it propos
are going to come back? | mean,

did.

couple of days right 1
nto Christmas, but that 2
onald's trial being 3
4
y for that? 5
ing it will go past 6
idJsoitwillgoless 7
8
e the week commencing 9
10
ment pencil in those 11
12
in. 13
ks time we could have a 14
15
couple of days inthat 16
at you can pencil them 17
itis notaweekin 18
| am not listed to be 19
court's point of view | 20
and we will just see 21
| suppose. 22
that, yes. 23
ed that the withesses 24
I would prefer if they 25

26



MR BORICK: | don't know. The
the bag is another thing. As|s
outset, they are not people who h
with the courts at all and they j
understanding of what we are talk
time in terms of our procedures.
doing my very best to get them ba

HIS HONOUR: They are not relea
don't really have a choice. Some
explain that to him. They have a

MR BORICK: The release - if w

if we can't get them back - | mea
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y heard that too. In 27
aid right at the 28
ave had anything to do 29
ust don't have any 30
ing about most of the 31
| will be certainly 32

ck. 33

sed you see. They 34
one is going to have to 35
choice about dates. 36
e could do it via video 37

n, my client has very 38



limited finances. That is anothe

HIS HONOUR: The video costs mo

MR BORICK: From what | can un
awfully lot cheaper than the flig

HIS HONOUR: | understand.

MR BORICK: Perhaps if we get
will work around that.

HIS HONOUR: Well, | could penc
say 10.30 on Tuesday, 19th. | co
18th if you wanted me to, but | t
and Wednesday, 20th.

MR BORICK: As good a guess as

HIS HONOUR: Do you want me to

MR BORICK: Let us take the Tu

HIS HONOUR: Tuesday, 19th and
Ms McDonald, shall we revisit it

November, those two particular da

MS MCDONALD: Yes, happy with th

MR BORICK: With liberty to ca
in touch with my friend.

HIS HONOUR: That is all right,
you back. If someone can let me
| can always march into David J's
but perhaps if someone can let me
Tuesday, 12th ifitison oriti

MS MCDONALD: 12 December?

r thing. 1

ney as well. 2

derstand it would be an 3

hts. Thatis my worry. 4
5

the dates and then | 6
7

il it in to start at 8

uld start on Monday, 9

hought Tuesday, 19th 10
11

any for that week. 12

start on the Monday? 13

esday and Wednesday. 14

Wednesday, 20th. 15
towards the end of 16
ys? 17

at. 18

Iliton. I'will keep 19

20
| don't need to bring 21
know though. | suppose 22
office and ask him 23
know positively say by 24
s off. 25

26



HIS HONOUR: Yes, that is a wee k before. 27
MS MCDONALD: Yes. 28
HIS HONOUR: All right. Can yo u putitin the diary. 29
CONTINUED 30
31
32
33
34
35
36
37

38
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As far as setting a date -

MS MCDONALD: Is there any reaso
continue on that week, starting t
witnesses? | just spoke very bri
McDonald who would be available T
Friday the 22nd, if that assists
this.

HIS HONOUR: Yes.

MR BORICK: That is good.

HIS HONOUR: I'm prepared to do
the four days aside.

MS MCDONALD: Maybe just the thr

HIS HONOUR: Tuesday, Wednesday
necessary, Friday.

MS MCDONALD: Yes, to finish the
But | won't organise any new witn

HIS HONOUR: No, all right. |
commencing the 5th, but from the
week commencing 5 February, or th
January, | think.

MS MCDONALD: If we do that week
that other trial pushed back.

HIS HONOUR: | don't think | ca
| think I can do it from the 30th
What are your movements Mr Borick

MR BORICK: That will be all r

1
n why we couldn't 2
he prosecution 3
efly with Professor 4
hursday the 21st, 5
in just getting through 6
7
8
9
that. So we will set 10
11
ee. 12
, Thursday and, if 13
14
particular witness. 15
esses for the Friday. 16
can give you the week 17
6th. It's really the 18
e week commencing 29
20
| can probably get 21
22
n do it on the 29th but 23
, that's the Tuesday. 24
? 25

ight. Early February, 26



yes.

HIS HONOUR: Actually, 30 Janua

MR BORICK: Yes.

HIS HONOUR: Yes, 30 January |
allow what, four days for that we

MS MCDONALD: And perhaps the fo
maybe, for addresses. I'm really

HIS HONOUR: Yes, | will do tha
depend on what the Chief Justice
tentatively pencil it in. Tuesda
days, up to Monday the 5th. Mr B

MR BORICK: Yes. Another sugg
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27
ry. 28

29
cansetit. Soifl 30
ek? 31
llowing Monday as well, 32
just being cautious. 33
t, but that might just 34
is listing, but I will 35
y, 30 January for five 36
orick? 37

estion | could make to 38



your Honour is that a couple of t
your comment that the reports fro
witnesses is like ships passing i
stuff that we have been presentin
them being expert witnesses, if t
evidence-in-chief, then accept a
straight to the cross-examination
Professor McDonald time and Profe
be just the same possibly as the
might be able, with a bit of flex
are to be other further reports,
constitute the evidence-in-chief,
the areas of conflict are going t
help to all of us.

HIS HONOUR: Ms McDonald | was
with you. If, once you've consid
you want to produce any supplemen
with it, that might be helpful.

MS MCDONALD: Yes. Butlcante
what we have listened to in recen
proposing to lead these witnesses
relying on their reports in evide
your Honour is going to have to m
findings and in that case | would
witnesses.

HIS HONOUR: Certainly, I can u

imes I've pickedupon 1
m the prosecution 2
n the night from the 3
g. I've been hoping, 4
hat is to be their 5
report like that and go 6
which would save 7
ssor French is goingto 8
other people. So we 9
ibility, that if there 10
which are going to 11
we can isolate where 12
o be, that would be a 13
14
going to raise that 15
ered this evidence and 16
tary reports dealing 17
18
Il your Honour given 19
t days, | will be 20
in chief, lwon'tbe 21
nce-in-chief. |think 22
ake some credibility 23
propose to lead the 24
25

nderstand that, butit 26



still might be of assistance, eve
them, if there are some supplemen
with the material, because if you
you can lead them in a much more
there are no reports at all and i

Mr Borick's ability to cross-exam

MS MCDONALD: | appreciate that.

HIS HONOUR: So | think that if
supplement their evidence if | co
supplementary reports and if they
Mr Borick. | won't put any time

perhaps at least a week before th
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n if you intend to lead 27
tary reports dealing 28
provide reports then 29

shorthand way than if 30

t also facilitates 31
ine. 32

33
you're going to 34
uld have some 35

can be provided to 36
limits on it, but 37

ey're called. 38



MS MCDONALD: Yes. 1

HIS HONOUR: That will give me a chance to read the 2
material as well, that would faci litate you leading 3
them. If that could be done. 4

MS MCDONALD: Yes. 5

MR BORICK: With regard to the sentence option that 6
your Honour raised, | think that really should wait 7
unless - 8

HIS HONOUR: Nobody is suggesti ng that | should at 9
this stage and if we can complete this by February | 10
will leave the matter as it stand S. 11

MR BORICK: | just think it's going to be too 12
difficult. 13

HIS HONOUR: Yes, Mr Borick I'm not proposing to. 14

MR BORICK: Yes, thank you. 15

ADJOURNED 4.04 P.M. TO TUESDAY, 19 DE CEMBER 2006 AT

10.30 A.M. 17
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